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ERRATA. 

VOL. h 
Page 11, note (0) read a Sch. & Lefr. 

— 37» !• 9> f^ ** limiUtions,'' read *' Distributions.'' 

— 44, 1. 8, after " the" read «* Certificate of the." 

— 53, 1. 8, in marginal note,ybr " Creditor," read •* Debtor.*' 

— 68, 1. 16, for " Samuel Castcll/' read « Walter Powell/' 

— a 15, 1. 14, /w *• his * read '' their." 

VOL. n. 

Page ao, 1. 10, b mar^nal note, for " Vendee," read " Vendor." 

— 64, in marginal note, for ** Petitioners," read " Plaintiffs." 

— 119, 1.5> from the bottom, /or '* Plaintiffs," read '' Defendants." 

— ««3, 1.4#/o'- " Hart," read '' Wetherell." 

*-^ 281, L9. The Anonymous Case here noticed, ought to have been 

given thus : " A person, stating himself to be a Creditor, 
ut who had not sworn to any debt under the Commis* 
sion, or in support of the Petition, petitioned that a 
Commission might be superseded ; but the Viee'Chancelhr 
said, a Creditor, who had not shown himself to be such, 
could not present such a Petition." 
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Ex pam BUMFORD -and others, in re MILLER 

and another. 

August 9tli. 

This was a Petition^ by the Assignees of the Bank- ^ CredUor ag- 

rupts, that the Commission might be superseded, and ff^^^h **« 

that the Bond given by the Petitioning Creditor to the ^^^fjZ*r 

Lard Chancellor, might be assigned to the Petitioners^ mission cannot 

for the benefit of themselves and the rest of the Credi- under the 5th 

tors, and that a new Commission mi^ht be issued. Geo. II. c. 30, 

s, 23, call for an 

A dear Case was made for a Supersedeas of the Assignment of 

Commission, and for a new Commission, and the only '^ Bond given 

disputable point was. Whether the Bond could be '^ *^^ ^^^ 

assigned to tlie Petitioners? Chancellor on 

^ the usutng of the 

Mr. Agar:— Com$mssion. 
This is a Case in which a Creditor has been greatly 
aggrieved, and Smithey v. Edfnondson{a), is an Authority 

(a) 3 East 16. 
Vol. II. B 
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1816. 
w ■ ^ , '^ 

Ex parte 

BUMFORD 

and otliers, 
in re 

III LLER 

and another. 



to ihow that, under the 5 Geo. II. c. 30, s. 23, the 
Bond may be assigned to a Creditor >vho has been 
aggrieved. The words of the Act are, that " if it 
shall appear that such Commission was taken out 
fraudulently or maliciously, that then the Lord Chan' 
cellor, &c. shall and may, upon the l^etition of the Party 
or Parties grieved, examine into the same, and order 
satisfaction to be made to him, her or them, for the 
Damages by him, her or them, sustained ; and for the 
better recovery thereof may, in case there be occasion, 
assign such Bond or Bonds 10 the Party or Parties so 
petitioning, who may sue for the same in his, her, or 
their Name and Names; any law, custom, or usage to 
the contrary notwithstanding." In the Case mentioned. 
Lord Ellenborough says, '• It is objected here, that the 
Plaintiff is not a party grieved ; but he appears to be 
a Creditor of the Bankrupt ; and every Creditor may 
be said to be a party grieved by the suing out of a 
fraudulent Commission, which may intercept or delay 
the just distribution of the Bankrupt's Estate; arid more 
particularly as this Plaintiff appears to be appointed 
Assignee under the subsequent Commission. No doubt, 
therefore, he is a party grieved, and as such, a proper 
Person to whom the Bond might be assigned.*' Mr. 
Justice Le Blanc also says, " The Person damnified 
may be either the Bankrupt, or a Creditor, as the Com- 
mission is malicious or fraudulent. It appears that the 
Lord Chancellor thought this a fraudulent Commission 
taken out with the connivance of the Bankrupt, and 
therefore that the Creditors were the parties grieved, 
and not the Bankrupt." 



Mr. Leach, and Mr. Cullen, contra : — 
Can it be said that every or any Creditor who is 
aggrieved is entitled to petition for an Assignment of 
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the Bond ? Nobody ever heard of such an Assignment. 
The Judges have, certainly, in the Case cited, thrown 
out an Opinion of that kind; but the Case did not 
require it. The Bond was properly assigned in that 
Case. . It was assigned to Smithey, not as being a 
Creditor of the Bankrupt, but as Assignee of the Bank- 
rupt under the second Commission against him. He 
represented the Bankrupt, and the Estate and Rights 
of the Bankrupt were vested in him, and therefore it 
was, he obtained the Assignment in right of the Bank- 
rupt. The Order by which the Assignment was made 
states, that " for the purpose of recovering from him 
the Damages and Costs sustained by the Estate of Webb, 
in consequence of the said Commission having been 
sued out, and the said Application to supersede the 
same, I. A. Lord L. Lord High-Chancellor, &c., do 
therefore Assign, &c. unto the Plaintiff as Assignee as 
aforesaid, his Executors, &c., the Bond, 8cc." The Bond 
therefore was assigned to him, not as a Creditor who was 
aggrieved, but as Assignee, and as such entitled to the 
benefits of the Bankrupt, who had been aggrieved. The 
most that can be said of Smithey and EdmondsoUy is, 
that it contains dicta in favour of an Assignment of the 
Bond to a Creditor. 



1816. 
Ex parte 

BuMFORD 

andto hers, 

w re 

Miller 

and another. 



Mr. Agar, in Reply : — 
A Creditor must be comprehended under the term, 
" party grieved," used in the Statute. When the 
Lord Chancellor made the Order assigning the Bond 
to Smithey, it must have been because he considered 
him, being a Creditor, as a party grieved. The Bank* 
rupt was there a party to the fraudulent issuing of the 
Commission, and therefore he could have no right 
to petition for an Assignment of the Bond; and 

B 2 
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Ex parte 

BUMFORD 

luad others, 

in re 

Miller 

and another. 
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hU^Assignee^ as representing him, and claiming in his 
right, could not be entitled. The only ground on which 
Smithey could petition for an Assignment of the Bond 
wasy as an aggrieved Creditor. The Judges appear so 
to have considered the Order, and they were fuUj 
warranted in the Opinions they expressed. 

The Vicb-Chancellor : — 
This is a point of great importance, and my respect 
for the Opinions of the Judges in Smithey v. Edmondton 
is such, ihat I shall not finally decide upon this Case 
without further consideration. The point in question, was 
not the immediate point in that Case : the Bond had been 
assigned to the Plaintiff, and the Pleadings admitted 
him to be the Assignee of the Bankrupt. The Bond 
being assigned to Smithey as Astignee and Creditor of 
the Bankrupt, if he was entitled to the Assignment as 
Assignee, though not as Creditor, still the Assignment 
was good. The Assignee stood in the place of the 
Bankrupt. The Bond could not be assigned to the 
Bankrupt, because it being in respect of Damages sus- 
tained by him, the Assignee was entitled to the benefit 
of the Assignment. The Prayer of the Petition was 
in the alternative — to have it assigned to Webb himself, 
the Bankrupt, or to his Assignee. Smithey v. Edmond- 
son, therefore, cannot be quoted as an express Authority 
in favour o{ an Assignment of the Bond to a Creditor 
merely as such, though, certainly, it contains dicta to 
that effect. There being, therefore, no express Case 
in point, the Question must be determined on the 
words of the Statute. 



It is not in the memory of any individual that the 
Bond has been assigned on the Petition of a Creditor. 
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Not a day paaseg, in which Creditors are not aggrieved 
by fraudulent Commissions, and yet no instance can 
be produced where a Creditor lias applied for an 
Assignment of the Bond. This is strong to show that 
no such Assignment can be made. 

The words '* party or parties^ used in the 23rd Section 
of the Acty appear to me to mean the party or parties 
made Bankrupt; and when it speaks of the party or 
parties grieved, it means, I apprehend, the party or 
parties improperly made Bankrupt. The object of 
that Section of the Act appears to be, to protect persons 
from having Conunissious issued against them, who are 
not Bankrupts, and does not look to the protection of 
Creditors. The Bond is given, conditioned to prove 
the party a Bankrupt, and then a remedy is given if the 
party is not {Hroved to be a Bankrupt, by an Assignment 
of the Bond, upon a Petition of the party grieved : con- 
struing that dause of the Act by itself— looking at the 
preamble, and the words used, it can mean only ibe 
Bankrupt, by the term, party grieved. This construc- 
tion is fortified by referring to the 24th Section of 
the Act, by which a provision is made in favour of the 
Creditors in cases where the Bankrupt acts fraudulently. 
In the Cases there put, the Debt is to be forfeited, and 
goes *' in Trust for, and to be divided amongst, the 
other of the Bankrupt's Creditors, in proportion to their 
respective Debts." Where, therefore, the Act intends 
to provide for the security of the Creditors, the pro- 
vision is in express terms. The Act was not meant 
to make a provision in favour of Creditors by the terms 
employed in the a^d Section, otherwise it would have 
contained the explicit language in their flavour which if 

» 3 
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used in the 24th Seotion. I think, therefore, the words 
<lsed in the 23d Section apply only to the Bankrupt. 

If Creditors were to be considered as parties grieved 
under the 23d Section, great difficulties would ensue. 
One Creditor might be injured in one way, other Cre- 
ditors, in- another. There might be 10,000 Creditors. 
Is each entitled to an Assignment of tl)e Bond, or only 
a few, or the first that applies f Is there to be a race 
amongst the Creditors ; or is he who is the most ag- 
grieved to. have the Assignment? 

This is my present impression upon this point; but 
such is my respect even of the dicta of such Judges, 
that I shall not now finally decide this Question. 

N. B. At a subsequent day, the Vice-Chancellor said. 
He retained the Opinion he had expressed. 

Petition dismissed. 



August 22d. 
An Award made 
on a rrference of 
a Point qfLaw is 
binding, though 
the Arbitrator 
mistakes theLtiw. 
A Plea stating 
no new matter in 
bar of the Suit, 
^ over-ruled. 



STEFF V. ANDREWS and Vx. 

1 H E Bill stated a dispute between the Plaintiff and 
the Defendants as to an Estate, upon the construction 
of a Devise, and that they had submitted the decision 
of that point to an Arbitrator, who made an Award in 
favour of the Defendants, as follows : — " First, That the 
said Estates, Lands, and Premises, and the Right and 
Title thereto, belonged to and was the Property of said 
James Andrews and Mary his Wife — that is to say, 
that the said James Judrews, by virtue of his Inter- 
marriage with the said Mary, his Wife, is seised thereof, 
in right of his said Wife, in his demesne as of Freehold, 
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for the term of his natural life; and that the said Mary, 1816. 
his Wife, is seised in her own right of and in the "^ ' 

Reversion of, in, and to the said Estates, Lands, and ^teff 

Premises expectant upon the determination of the said ^ 
Life Estate of the said James Andrews in her Demesne as |„,^ |[j ^^ 
of Fee. Seeond/y, That the said ffi7//amiS^«^ his Executors 
or Administrators, shall and do pay to the said Jamei^n- 
dretbSf his Executors or Administrators, on or before the 
first day of August next, the Sum of loo/., the same to be 
coosidered'aiid taken by way of compensation, not only 
for all Claims and Demands of the said James Jndrtws 
and Mary his Wife, or either of them, for or by reason 
of all Mesne Profits, Rents, or Proceeds of the said 
Estate and Premises, but also for a Compensation for 
any Allotment which may have been had by or made 
under any Inclosure Act, or otherwise, in right of die 
said Premises, or in lieu of any Commonable Rights 
belonging thereto. Thirdly, That the said William Stegf 
shall and do pay, bear, and discharge all the Costs 
incurred by the said James Andrews and Mary his Wife, 
or either of them, by reason of the proceedings in Equity, 
the same to be taxed by the proper Officer; but that 
each (arty shall and do bear and pay their own Costs 
of the Action at Law above mentioned, or the proceed- 
ings had therein, in any Court of Law. Lastly, That 
each of the parties shall bear and pay his own Costs 
and Charges attending this reference, and shall equally 
bear and pay the Expenses of this Award." 

The Bill then stated, that the Arbitrator (not men- 
tioning his Name), had in this Award mistaken a plain 
point of Law, and therefore, that the same ought to be 
set aside ; and prayed, '' That it might be declared that 
the said Award is illegal, and that the Arbitrator who 
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1816. made the same was mistaken in point of Law as to 
the true legal construction of the Will of Thomas 
Bithrey; and that his said decision in his Award 
AwDREws against PJaintiff was founded upon such mistake in 
and Ux. point of Law; and that the said Award might beset 
aside, and declared null and Toid, and Plaintiff released 
from the burthen and effect thereof; and that said 
Defendants might in the mean time be restrained, by 
the Order and Injunction of this Honourable Court, 
fiom in any way enforcing the same, or any part thereof, 
against Plaintiff; and that they and each of them may, 
in like manner, be restrained from proceeding upon the 
same, or in respect thereof, against Plaintiff in a Court . 
of Law, and from commencing and prosecuting an Ac- 
tion or Actions at Law, or otherwise to compel Plaintiff 
to comply with the direction of the said Award, or to 
enforce the same, or any part thereof, or the payment of 
any Money, or the performance of any Act, by the said 
Award ordered and directed/' 

To this Bill, the Defendants by their Plea stated, 
ist. The Arbitration Bond — the Condition therein-^ 
and the Agreement of the Parties that the Submission 
to the Award should be made a Rule of the Court of 
Common Pleas, adly. That Baker John Sellon, the 
Arbitrator, took upon him the Arbitration ; and 3dly. 
The Award. ^ 

Mr. Owen, in Support of the Plea : — 

If a Point of Law be referred to the decision of an 

Arbitrator, his Award is binding. It was so held in 

CAiiig V. Ching(a). Some doubt was thrown upon that 

Case in Kentv. Elstob{b); but XiOrd EUon, in Young 

(a) 6 Ves, 9S% (h) 3 East 13. 
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T. Walters (e), adhered to the opinion he had expressed 13115, 

in Chingi. Ching. In NkhoUs y. Cholieiji), it was 
held, that where a suhmission had been made a Rule of a 
Court of Common Law, this Court has no jurisdiction. 

The Bill did not state the Name of the Arbitrator ; 
bis Name was therefore introduced by the Plea, and it 
is thus shown, that it was a Serjeant at I^aw to whom 
the Point Wiis referred^ The Bill also did not state 
that the Submission was agreed to be made a Rule of 
Court, and that fact therefore was introduced in the 
Plea. 

Mr. Temple, contra : — 
In lUdout V. Payne {e\ Lord Hardmieke determined, 
that if an Arbitrator is mistaken in a Point of Law, 
this Court will relieve. If an Arbitrator states the 
reasons on which he founds his Award, and those reasons 
are not consonant to Law, the Court will relieve; though 
it is otherwise where he makes his Award without 
stating his reasons (/). 

No new material matter is stated in the Plea. The 
Name of the Arbitrator, and the fact that there was a 
Submission to make the Award a Rule of Court, are 
immaterial facts. The Defendants, if right in sajing 
th^ Award is good, should have demurred. 

The Vice-Chancbllob : — 
If a point of Law be referred to the decision of an 
Arbitrator, the parties are bound by his decision, whether 
right or wrong ; unless fraud or corruption is imputable. 

(c) 9 Ves. 364. (/) Kent r. EUtob, 

(d) 14 Ves. a65, 3 East 13. 
(r) 3 Atk. 49V 
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18l6f That was decided in Ching v. CAiiig(g); and notwith* 

* "^ ' standing what was said in Kent v. Ehtob{h\ Lord Eldon 

Stjlft continued of the same Opinion, as appears from Younj^ 

, *'• V. Walters {i). 

Andriws 

and Ux. With respect .to the objection as to formy it is clear 

that if a ISill be open to a Demurrer, a Plea cannot be 
resorted to. A Plea to be good must state some new 
matter, which is a bar to the Plaintiff; but this Plea 
states no new matter in bar of the Suit. It states the 
Arbitration Bond and Award, but they were stated in 
the Bill. It states also the Name of the Arbitrator, 
and a Submission that die Award should be made a 
Rule of Court; but these statements are unimportant. 
It does not signify who was appointed Arbitrator : If 
parties chose to refer a point of Law to the decision of 
the Porter of Lincoln's-Inn, they might, and his decision 
would be binding ; and a mere Submission to make an 
Award a Rule of Court is unimportant, unless it actually 
was made a Rule of Court ; and if the Plea had stated 
that the Award had been made a Rule of Court, the 
Plea might have been considered as double, and there- 
fore bad. 

If made a Rule of Court, this Court could not Act ; 
the Jurisdiction would be transferred to the Court in 
which the Submission wfts made a Rule(/c); but if the 
Submission is not acted upon, no other Court acquires 
Jurisdiction— no Process of Contempt lies, — it is the 
same as if no such Submission has been made. 

As this Plea, therefore, has stated no new matter in 
bar of the Suit, it must be overruled. 

Plea over-ruled. 

(g) 6 Ves. 38a. {fc) S«e Gwinett v. fiaonister, 

(A) 3 East 13. 14 Vcs* 530. 

(t) 9 Ves. 364. 
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Ex parte HORSLEY and another, in re GREEN. 
Ex parte GREEN, in re GREEN. 

August 13th. 

IHERE were two Petitions, one by Horsley, and ^ Commiaion 
another to supersede the Commission issued by Green; ^jj^^^'^^r- 
and another by Green, to supersede the Commission ^ ' ~de ' 
issued by Horsley and another. On the 26th of October tion of the Bank^ 
1815, a Docket was struck by Petitioners Horsley and rupt,ifheist^ll 
another, against John Green, and a Commission issued known, as ic- 
on the 3d November following, in which the Bankrupt *<^^*^^^ «|» '^ 
was described " of the Hedge House near Bromyard, ww«* 

Herefordshire, Dealer and Chapman" 

« 
On the 1st November 1815, another Docket was 

struck by the Petitioner William Green, (the Father of 

the Bankrupt,) and a Commission issued on the 10th, 

in which Commission the Bankrupt was described, 

*' of the Parish of Tedstone Delamere, in the County of 

Hereford, Dealer and Chapman/* 

• The only question upon which there was any doubt, 
was, whether the Commission issued by Horsley and 
another, contained a correct description of the Bank- 
rupt; or, whether it was not so incorrect as to make it 
proper that that Commission should be superseded in 
fkTour of fVilliam Green's Cmnmission, which it was 
said, contained the correct description of the Bankrupt. 

Many Affidavits were filed on the part of the Peli- 
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1816. 
> ^ ' 

Ex parte 

Ho&iLET and 

another, 

in re 
Green. 
Ex parte 
Greek, 

in re 
Green. 



tioners Horsley and another, to show that the Bankrupt 
was well known by the description given in their 
Commission ; and on the other hand. Affidavits were 
filed to show that the description in William Green*^ 
Commission was the correct one, and that by which he 
was known. 

Sir Samuel Romilly^ and Mr. Ctdkn^ in support of 
the Commission of Horsley and another : — 

The descijption, in our Commission, was sufficiently 
correct. The description is merely to ascertain the 
identity of the Bankrupt ; and if he is well known by 
the description given, that is sufficient, though it be a 
mis-description. But in fact, the description was correct. 
We have fourteen Affidavits stating that the Bankrupt 
was always described as in this Commission. His 
Letters were directed to him by that description ; and 
he described himself in the same way. The second 
Docket was struck with a knowledge of the first, and 
the second Commission is invalid, unless the first Com^- 
mission is superseded, which there are no grounds for 
doing. The second Commission may perhaps contain 
the most correct description, but the first contains the 
popular description, and by which he was best known. 



Mr. Hartf and Mr. Mountague, contra: — 
A right description of the Bankrupt's residence, in a 
Commission, is as necessary as a right name. The 
Bankrupt did not reside in the Hedge House, which was 
in the possession of another person, but at a place 
called the Hedge House Gate, which are different places. 
Many Witnesses swear that the Bankrupt occupied the 
Hedge House Gtste^ and that be was known as of that 
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place. In re Gordon, and in Ex parte Marsdon(d)y 
the Commission -vras set aside on account of a mh- 
description of the Bankrupt. When a Commission is 
issued with a wrong description of the Bankrupt, the 
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Tim Cmu 
in wluch 
a Commif 
sum w« ^ 
superseded 
on account 
^famiS' 
deseriptian 
of the 
Bmkrupt, 



(a) The Case in re Gordon^ 
November 5th, 1813, as ap- 
pears from Mr. Montague's 
note, was thus ; '* A Commis- 
sion issued against John Gor- 
don, of Copthall Buildings, in 
the City of London. After 
the choice of Assignees, a 
Petition was presented by the 
Assignees, stating, that John 
Gordon carried on his business 
in Cofthall Courts and not in 
Copthall Buildingi ; that Cop- 
thali Buildings adjoin to and 
lead from Copthall Court; 
but that the Counting-house 
of John Gordon was upwards 
of 'eighty yards from the point 
of junction ; and praying a 
supersedeas, and that a new 
Commission might issue. 

Sir Samuel Romilly for 
Petitiomer :— 

Mr. Montague, for the Peti- 
tioning Creditor, consented, if 
the Chancellor thought it ne« 
cessary,that anewCommission 
should issue ; and so his Lord- 
ship did think, and a Superse- 
deas was themfore directed.'' 

Mr. Montagw^s Note, of 
the other Case, was aa fol- 
lows: " Ex parte Mandon, 



Lin. Inn Hall, July 22d,'i8i4. 
A Commission issued against 

I. Needham, of A , in the 

Parish of Hope. Before it 
was opened, another Commis- 
sion issued against L Need- 
ham, of A , in the Parish 

of Tidswell. 

There was a person of the 
name of L Needham, of 

A , in the Parish of Hope, 

but he was not the person 
against whom the Commis- 
sion was intended to issue. 
The real Bankrupt liTed at 
TtdiweU. 

This was a Petition by the 
Petitioning Creditors under 
the second Commission, im 
supersede the first. Ordered 
with Costs. 

Sir Samuel Romillyi and 
Mr. Montague^ for 
Petitioners :— 

No Counsel appeared on 
the other side. 

The Chancellor expressed 
great disapprobation of the 
mode in which the Petitioning 
Creditor under the first Com- 
mission had sworn in different 
Affidavits to a wrong Parish." 



Ex parte 

HoRSLET and 

another, 

tn re 
Grebn. 
Ex parte 
Green, 

in re 
Green. 
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practice is to issue another Commission with a right 
description. The description in the second Commis* 
sion is unquestionably correct, and that ought to stand. 
No Parish is named in the first Commission. 

Mr. OtUleny [in the absence of Sir Samuel Romilly^ 

in Reply : — 

When the name of a Bankrupt is mis-described, yet 

if it be idem sonans, the Chancellor has refused to issue 

another Commission, as in Ex parte Smith (b), and other 

Cases. 

In the MS., Cases produced by Mr. Montague, there 
was a flagrant mis-description of the Bankrupt, by 
which Creditors might have been misled, but here no 
Creditor could be misled ; all must have known who 
was meant. 

The Vice-Chancellor : — 
I am not aware of any other Cases in which a Com- 
mission of Bankruptcy has been superseded on the 
ground of a mis^description of the Bankrupt, besides 
those which have been mentioned by Mr. Montague. 
There are several Cases as to the effect of a Commission 
issuod in a wrong Name: — Stephens v. Elizee{c), In 
re Baldtm7i{d), Ex parte Smith (e), and Ex parte Scho- 
Jield{f)y are Cases of that description ; but here the ob- 
jection is, that the Bankrupt's |7/ace of abode is wrongly 
described. Suppose the Parish was not rightly named, 
would that vitiate the Commission? Where a person. 



(6) 1 Rose's Cas. Bank- 
ruptcy, p. 25. 

(c) Camp. N. P. Cases, 1156. 



{d)\ Rose's Cases in Bank- 
ruptcy, p. ao. 
(e) Jb. 26. 
(/)Ib.iVol.fl46. 
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living in London is made a Bankrupt, the Parish is 1816. 

scarcely ever mentioned, but only the Street in which v— ' 

he lives. If the Bankrupt's name, place of abode, and „ . ^^^^ 

11 . n- • TO . !-• HoRSLEY and 

Mystery is mentioned, that, is sumcient. It, la this another 

Case, the Bankrupt's place of abode is as well known, i^i j.^ 

ia popular acceptation, by the description used in the Greekt. 

first Commission, of the Hedge House, near Bromyard, ^^ parte 

as by the description used in the second Commission, . ^^^* 

the first Commissioa must stand. The Plaintiff, fVm. Green 

Green, does not pretend he did not know him by thkt 

description. In the Case, in re Gordon, cited by Mr. 

Montague,, there does not appear to have been much 

discussion. Certainly, Copthall Buildings was different 

from Copthall Court; it was a palpable mistake in the 

Place of Abode. The other Case, Ex parte Marsdon, 

was a stronger Case, there being two persons of the 

same name, and a false description of the Bankrupt's 

Place of Abode. 

Many Witnesses swear this Bankrupt was known by 
the description used in the first Commission. If he had 
been described as in the second Commission, attempts 
would, probably, have been made to supersede the Com- 
mission upon the Aflidavits of persons who knew him 
under the description contained in the first Commission. 
As no person could doubt the identity of the Bankrupt 
as described in the first Commission, I see no ground 
for superseding it. The Commission issued by William 
Green must be superseded, and his Petition dismissed ; 
and the Costs of the second Commission, and of the 
Supersedeas, and application to supersede the same, and 
expenses occasioned by the Petition of William Green, 
must be paid by him to the Petitioners Horsley, and 
another, the same to be taxed by the Master. 
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August 17th. HORNSBY V. LEE and Others. 

Husband and 

Wift assign a ^ Y Indenture, 1st January 1774, between Deaam and 

Revenionary Collier, Assignees of Baptisi Darwin, a Bankrupt (the 

n f rM oj e p^j-jj^y q( ^Yie Plaintiflf). of the first part ; the said fiop- 

Ivife m certain . _ , o «. . * . ^^r-i^ , 1 i^* i ^ f 

Trust Stock as ^^ Darwin and S. Darwm, his Wife (the Mother of the 

Security for ike PlaintiflP), of the second pvt ; and Mary Petty, R. Petty, 
payment of an J. Elliott, and G. Hooper, of the third part; Deacon 
Annuity granted and CMier granted, 8cc. unto the said M. Petty, 
by the Husband, jj p^^^^ j Elliott, aud G. Hooper, 422/, 6s. 3d. JFoiir- 
ft dt k P^^C^^^** togetlier with the Dividends, to hold the 
the benefit of the ^^^^^ ^^P^^ Trust, to apply the Dividends for the separate 
Insolvent use of S. Darwin during her Life, and, after her Death, 

Debtors Act, and to apply the Principal and Dividends among all and 
a general Am- every such Child and Children of the said B. Darwin, 
signyntnt is made j^^ ^j^^ ^^^^ g Darwin, as should be then living, in equal 

oj ts ropery, ^y^^y^ payable at Twenty-one: but if eilher of the 
The person on ' r j j 

whose death the Children should die before his or their Shares should 
Wife was to take become payable, the Shares of him, her or them so 
dies, and then dying, to be paid to the Survivors ; and if only one 
the Husband Child who should live to attain Twejaty-one, then the 
dies, without Principal Sum and tbe Dividends to be paid to such 
, "* only Child. By the same Indenture, Deacon, and Col- 

reduce the Stock l^^ granted, &c. to the said M. Petty, R. Petty, J. 
into Possession ; Elliott, and G. Hooper, certain Shares in a Messuage, 
held, that the and all the Assignees Right, Title and Interest in and 
fVife was entitled to the Real Estate late of Richard Petty (the Father of 
by Survivorship ^j^^ ^^j j g Darwin), and the Moiety, or half part of the 
. , ,' , Share and Proportion of them the said Assignees, of, 
particular, and ^^f ^^^ ^^ ^ certain sum of 2,762/. lis. 3d. upon the 
the general, same Trusts as were declared respiecting the 422 /. Ss. 3 d. 
Assignee. Four-per^Cents. 
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Hie PiaintifT and Anne Mary Darwin were the ohly 1814}. 

Issae of BqfUist and Sarah Darwin. Baptist Darwin 
died in 1782, In 1787 die Plaintiff married Hathamel 
Ilomdfy, without a settlement, and in February 1799 .£« 

the Plaintiff and her Husband assigned over a Moiety and othecs. 
of their Interest in the said Trust Funds upon the coih* 
tingency of die Plaintiff surviving her Mother, unto 
the Defendant, John Parker, as a coUateitd Security 
for the due payment of an Annuity of 30/. granted by 
the Plaintiff's Husband, Hornsby, to Parker during his 
Life, in consideration of 200/. paid' to Homsby. 

In 1790 jinne Maty Darmn married John Patten. 

In 1801, Thomas Rolph and the Defendant, George 
Lee, were appointed Trustees, and the Trust Monies, 
which then consisted of 1,453/. 15«. 6d. Three per 
Cents, were transferred to them. 

Anne Mary Patten died tn 1807, and Sarah Darwin 
(the Mother) died early in February 1814 (a). 

The Plaintiff's Husband, Homsby, was confined in 
the King's Bench Prison for Debt, and in January 1)^14 
was discharged under the Insolvent Act, and his Estate 
and Effects vested in a Clerk of the Peace, and the same 
were by him assigned to the Defendant John Seton. 

Homsby afterwards, 16th February 1814, died without 
having instituted any proceedings, or done any act to 
jreduce the Trust Fund into possession in the short 
interval, a few days only, between the Widow's death 
and his own. 

Thomas iZoi^Adied 24th Mardi 1814. 

(«> The particular day of her death did not appear on the 
lUi^dingB. 

Vol. II. C 
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The Billy stating thes^ facts, prayed, that the Tru^ 
Funds, with the Dividends, might be transferred to the 
Plaintiff; or, if the Court should be of opinion that 
the Defendants Parker and Setm, or cither of them, 
were entitled to them, then, that the Plaintiff might be 
decreed to have a Settlement oat of the same. 

The Defendant Parker, by his Answer, insisted, that 
the Dividends and Interest of the moiety of the Trust 
McMiies assigned to him, ought to be applied pursuant 
to the Trusts declared as to the same, in and by the 
Indenture of the 26th February 1799 ; and stated, that 
314/. 3*, 6d. was due to him for ten years and a half 
arrears of the Annuity, ^d clailned to be paid the same 
cut of the Trust Monies. 

The Defendant Seton, by his Answer, submitted, that 
the Trust Funds ought to be transferred to him as the 
Assignee of the Estate and Effects of Harmby, for the 
benefit of himself and the rest of the Creditors. 

The Defendant Lee, the Trustee, submitted to act «i 
^e Court should direct. 

Mr. Cooke, and Mr. Richards, for Plaintiff:— 
The Plaintiff claims the whole of tliis Property, as 
having survived to her. This being a Reversionary In- 
terest, the Husband could not reduce it into possession, 
or part with it before the death of Sarah Darwin, the 
Mother ; and, after her death, a few days before his own, 
he did no act to reduce the Property into possessioti. 
Neither the particular Assignment to Parker, or the 
igeneral Assignment under the Insolvent Act to Seton, 
operated as a reduction into possession. In Mit/ord v. 
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itHfmi(b) it wai determined^ that the general Assign- 
ment in Bankruptcy had not the effect of reducing into 
possessioii a Legacy of Stock left in Trust for the be- 
nefit of the Bankrupt's Wife, and her rightl)y Survivor- 
ship was established against the Assignees. The same 
principle must apply to all Assignments, whether under 
the Insolvent Debtcnrs Act, or to a particular Assignee. 
They cited also Wildman v. fViIdman{c), and WooUUnds 
V. CrofPcAcr(d)- 

The PhuntifT by joining in the Assignment to Parker 
has not affected her Claim ; for, being a married Woman, 
the Deed was inoperative as to her. 

Mr. Leachy and Mr. Dowdttwdlj for the Defendant, 
Parker:'-^ 
The Assignment to Parker of this Reversionary In- 
tere^, as a Security for the payment of the Annuity 
granted to him, was valid. In Wright v. Morley{d)^ an 
Assignment by the Husband of his Interest, in right of 
his Wife, was held good, subject to the Wife's Equity to 
a Settlement. That, it is true, was a present Interest ; 
bat, whether the Interest to which the Husband is en- 
titled in right of his Wife be present or reversionary, 
makes no difference ; in both cases hia Assignment i% 
effectoal^sabject to the Wife's Equity to a Settlement. 

Mr. Trcwer, for the Defendant, Seton :— 
X After the determination in Mitford and Mitjbrd, I 
cannot contend that this Interest passed by the Assign- 
ment under the Insolvent Debtor's Act ; but this Defen- 
dant, not having asserted any right to this Property, and 

(c) 9 Ves. 174. 



(6) 9 Ves. 87. See Mr. 
Christian's observations on 
this Case, I Vd^ Bankrupt 
Law, p*a7o, 



{d) 12 Ves. 174- 
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being made a party against his desire^ ought tahave hiiL 

Costs. 

Mr. Shadwell, for the Trustee, asked for his Costs. 

'The Fice-Chancellor — [After stating the facts of the 
Case]: — 

"Independently of Authority, let us consider, upon 
Principle, Whether the Husband's Assignment of 
His "Wife's Contingent Interest is good? The Hus- 
band has a right to his Wife's Chose$ in Action: 
provided he reduces them into possession. Is a Deed, 
assigning a Reversionary Interest, a reduction into pos- 
session? It is impossible actually to reduce a Re* 
versionary Interest into possession. Is it then a con- 
structive reduction into possession? The Assignment 
puts the Assignee of the Husband in the same situation 
as the Husband ; and if the Husband survives the Wife,^ 
the Assignee is entitled - to. the Property; but here the 
Husband died before the Wife, and the Assignee there- 
fore is not entitled to the Property. This is the manner 
. in which this Case strikes me, upon Principle. 

According to Mitfordy. Mitford,it is clear, that the 
general -Assignment in Bankruptcy does not pass a' 
reversionary Interest in the Wife, she surviving her 
Husband. It must be the same as to the Assignment 
under the Insolvent Debtors utct; npr do I see what 
answer can jbe given to the observation of Mr. Cooke, 
that -a particular Assignee cannot be in a better situ-j 
ation than an Assignee under the general Assignment 
in Baakrupt(;y. The Case cited of WooUands x. Crow-, 
cher is strong to show the insufficiency of the Assign- 
ment to bar the Wife!8 claim in case she survives hei; 
Husband. On Principle and.Autbonty^ the Plaintiff is 
4eatitled to this Money. 



^ASfiS IN CHANCEtir. 

The Decree was as follows : 
*' Declare the Plaintiff is entitled to i>453/.'i5<. 6d: 
Three pen Cent. Reduced Annuities, in the Plead- 
ings mentioned, standing in the names of Tliomas Rolph, 
in the Pleadings named, and the Defendant George Lee^ 
in the Books of the Governor and Company of the 
Bank of England. And it is ordered, that the Defeur 
'dant, George Lee^ da transfer the said 1,453/. ^5^- ^^f 
Three Pounds per Cent. Reduced Ajmiiities, unto the 
Plaintiff, with the Interest and Dividends which have 
accrued due thereon. And it is Ordered, that the Plain- 
tiff do pay unto the Defendants George Lee and John 
Aion theif Costs of this Suit, to be taxed by Mr* 
Campbell, one of the Masters of diis Court, as between 
•Solicitor and Client ; and as between the Plaintiff, and 
.Defendant Jo^ Parker, no Costs on either Side ^ and 
any of the Parties are to be at liberty to apply to this 
iCourt, as they shall be advised/' 
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WALKER and otheis, v. BELL. 

O August 13d. 

N the 7th April 1814, a Commission of Seques- ^^ 

tuition issued against the Defendant, directed to certain fhf,f^g„if,^of 

Commissioners, commanding them, any three or two of ceriain Mori" 

them, to enter upon all the Messuage, Lands, Tene- gaged Eaatet. 

ments and Real Estate of the Defendant ; and to collect. The Mortageet, 

take, and get into their hands, not only the Rents and on Pffifuw, •*- 

Profits of the said Estate, but also all his Goods, Chattels f'^T'* ?, ^if^, 

. . ^ to have the KentM 

and Personal Estate, andretam and keep the same under ^^ Profits of the 

Sequestration in their hands until the Defendant should Mortgaged Es' 
jpay the sum of 2,8892. 6$. jd. into the Bank, clear his tates, in the 

kandi of ike 
Set[uesiratort, applied towards pigment of their Mortgage Money, ifC. and 
Fouemon of the Mortgaged Estates to be delivered tjy to them. 

03 
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1816. Contempt, and tbe Court should make an Order to tbe 

^^ * contrary. 
Walker 

and others, The acting Commissioners seiaed into their handf 

^* the whole of tbe Defendant's Estates. 



Bell. 



Petitions were presented by two distinct Mortgagees of 
the Estate; and^ on the 20th April 1815, an Order waa 
made, referring it to the Master, to inquire whether Joiia« 
tkan Fisher and James Birley, and others, the Petitioners, 
were Mortgagees of any and what Messuages, Lands, 
Tenements, Hereditaments and Premises of the De- 
fendant Richard Bell, situate, &c. sequestered and taken 
possession of by the Commissioners under the Seques- 
tration, and what was due to them respectively for 
Principal and Interest upon auch Mortgages; and whether 
all or any of the Lands, 9lc. comprised in the mortgage 
to the Petitioner JFisAer, were the same Land, 8cc. as 
were comprised in the Mortgage to the Petitioners 
JBirley and others ; and in case they were so, then it was 
ordered, that die Master should state the priority of tbe 
respective Mortgages. 

The Master made his Report 11th June 1816, stating, 
there were two different Mortgages, of different paits of 
the Defendant's Estates, and the amount due for Prin* 
cipal to such Mortgagees respectively, and that the Se- 
questrators were in possession of such mortgaged Estates. 

A Petition was then presented to confirm the Mastei'^ 
Report absolutely ; and prayed that it might be leferred 
Wk to the Master to take an Account of the Rents and 
Profits of the Estate and Premises so in Mortgage which 
had been possessed or received by, or which were in the 
hands of the Conmiissioner^ or either of them, under or 
by virtue of the Commission of Sequestration ; and that 
the Hosier might be directed to compute subsequent 
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Interest on the Mortgage^ and tax the Costs of the 1816. 

Petitioa and of the former Petitions;, and that the ' 

amount of the Rents and Profite of the Estate and Pre* ^I^*^^* 
mises so in Mortgage, and which should appear on ttie 
taking of the Account to be in the hands of the Com- ^ll. 
missioners, or either of them, might be applied in the 
fiiist {4ace in payment of the Petitioners Costs whe^ 
taxed, and afterwards in payment of the Monies so re« 
ported due to the Mortgagees for Interest on their Mortr 
gages; so far as the same would extend for that purpose ; 
and that the Sequestrators might be ordered to delivev 
up the Estate and Premises mortgaged, to the Mort- 
gagees ; or to make such other Order to enable the 
Petitioners to recover Possession of the mortgaged £a-- 
tale and Premises, or otherwise, with reference to the 
matters aforesaid, as might be proper. 

Mr. Gardiner, for the Petitioner, Fisher. 

Mr* Phittimore, for the Petitioners, Birley and 
others. 

Mr. Bell, for the Plaintiffs. 

Mr. Cirdleiiane, for the Defendant(o). 

The Vice Chamcbllob— {After stating the facta 
of the Case];— 
That part of the Petition which prays the Re- 
port may be confirmed absolutely, is df course. The 
only disputed point is as to the applicatioa of the Rents 
and Profits of the Defendant's Real Estate in the handa 
of the Commissioners. The*Prayer of the Petition is 
opposed, on the ground that, the Rentsreceived by the 
Sequestrators, prior to the Master^s Report as to the 
Mortgages, ought not to be applied to pay the Mortga- 
gees, the Sequestration being in the natuie of an £;(e* 

(a) The Reporter did not hear the Argument. 
C4 
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ysigy ctition at Common Law. At this late hour (a) it would 

be inconvenient to enter, with particularity, into the 
and others Decisions relative to this Case, and I shall only mention 
V V. them generally : They are. Attorney General v. Coven-* 

BajLu *try{b\ Bligh v. EarlqfDamley{c\ Wharam v. Brough- 
ton{d)y Desbrow v. Cromme{e)^ Rowley v. Ridley (J), 
which Case contains a learned statement by Mr. Dickens 
on the subject; Simmonds v. Lord Kinnairdyg), in 
which Rowley and Ridley is controverted; and, lastly, 
'Knight V. Young{h), Lord Hardwicke, in Wharam v. 
Broughtonj states the Principle upon which the Court 
acts in these Cases, the nature of the Process, and the 
proceedings upon it. The Rents and Profits in thi^ 
Case, received by the Sequestrators, are not vested in 
the Plaintiff, but are in custodia legis; and there must be 
a further Order before, they can be applied for the 
benefit of the Plaintiff; and if Parties in the mean 
time come in, as these Petitioners have done^ and show 
io the Court, that the Estate is mortgaged to them, they 
are entitled to the Rents and Profits in part discharge 
of what is due' to them upon their Mortgage, after 
paying thereout the Sequestrator their Costo, and 
the Codts of this Application ; and the Sequestmtors 
must give up the possession of the Estate to the 
Mortgagees. 

The Order was, 
^ That it be referred to the said Master to take ai^ 
account of the Rents and Pro*fits of the Premises com^ 

{a) It was nearly sLx (fy BunlKayi. 
o'clock. (/) 2 Dick. 622. 

{h) I P. Wms. 308-9. (g) 4 Ves. 735. 

' (c) 2 P. Wms. fl22. (A) 2 Ves. and Bea, 1 94. 

\di ii Ves, sea. 180. 
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prised^ in the said Indentures of Lease and Release^ 
dated respectively the 19th and 20th days of October 
1788, and the 4th and 5th days of March 181 1, which 
liave been received by the said Commissioners of 
Sequestration, or either of them, or by any other person 
or persons by their or either of their Order, or for their 
or either of their use ; and also an account of the Rents 
and Profits of the Premises comprised in the Indentures 
'of Lease and Release, dated the 15th and 16th days of 
August 1808, which have been received by the said 
Commissioners or either of them, or by any other 
person or persons by their or either of their Order, or 
for their or either of their use. And it is ordered, that 
the said Master do tax the Costs of the said Commis- 
sioners of Sequestration, incurred by them, in the 
execution of the said Commission ; and also the Costs 
of the Plaintiffs of this Application, and to distinguish 
what part of the said Costs was incurred by the said 
Commissioners in respect of the Estate and Premises 
comprised in the said Indentures of the 19th and 20th 
days of October 1788, and of the 4th and 5th days of 
March 1811 ; and what part thereof was incurred in 
respect of the Estate and Premises comprised in the 
said Indentures of the 15th and 16th days of August 
1808 ; and as to such of the said Costs as shall not be 
found to have been incurred in respect of either of the 
said Estates, or of any Money or Effects (other than the 
Rents and Profits of the said Estates, levied and re- 
ceived under the said Commission,) separately to appor- 
tion such last-mentioned Costs in proportion to the 
amount of the Rents and Profits received by the said 
Commissioners from each of the said Estates and Pre- 
tmsen, and the amount in value of any other Money or 
Effects levied and received under the said Commission : 
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18 16^ ^ aud it is Ordered^ that the said Commissiooen of Seqiie»^ 
tratioo be at liberty to retain their said Costs, so dis- 
and others, tinguished and apportioned in respect of the said Estates^ 
^. and pay unto the Plaintiffs their said Costs so distin* 

B£LL. guished and apportioned in respect of the said EsUtes, 

out of the said Rents and Profits respectively, according 
to such distinction and apportionment thereof: and it 
is Ordered, that the said Master do also tax the Peti- 
tibner, Jonathan Fisher^ his Costs of the proceedings 
on his behalf in this Cause, and of this Application : 
and it is Ordered, that the said Robert Bemon, and 
Peter Hodgson, the Commissioners, do pay to the said 
Jonathan Fisher, the remainder of the said Rents and 
Profits of the said Estates and Premises comprised in 
the said Indentures of the 19th and 20th days of Oo» 
tober 1788, and of the 4th and 5th days of March 1811, 
after retaining and paying thereout their said Costs, 
and the said Costs of the Plaintiffs relating thereto^ 
according to such distinction and apportionment, to the 
said Petitioner, Jonathan Fisher, in satisfaction^ as far 
as the same will extend, of the Priocipal and Interest 
due to him in respect of his said Mortgage, and of his 
said Costs : and it is Ordered, that the said Commis- 
sioners, the said Robert Benton and Peter Hodgson, do 
let the Petitioner^ Jonathan Fisher, into Possession of the 
Estate and Premises comprised in the last-mentioned 
Indentures, and into the receipt of the Rents and Profits 
thereof, as a Security for what shall be due to him in 
respect of bis said Mortgage : and it is Ordered^ that 
the said Master do tax the Petitioners, George Bmkham^ 
Michael Walker, James Birky, and Jane his Wife, and 
Isaac tVilliamson, their Costs of the proceedings in this 
^aase, on their behalf, and of this Application : and it is 
Ordered, that the said Robert Bemon, and Peter Hodgson^ 
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the said CoaunissiQnen, do pay to the PetidoAefs 
George Bmckkam, Michael Walker, Jamei J3tr%, and 
Jane his Wife> and Issac Williamson, their said Costs, 
when laxed, out of the residue of what the said Master 
shall find doe from them, the said Commissioners, for 
Rents and Profits of the Estate and Premises comprised 
in the said Indentures of Lease and Release of the 15th' 
and 16th days of August 1808 : and it is Ordered, that 
the said Robert Benson, and Peter Hodgson, the said 
GommissibnerB, do pay to the said George Btuckh^m, 
and Michael Walker, in trust for tbe said Petitioners, 
Jamee Birky, and Jane his Wife, what will remain of 
the said la|t->mentioned Rents and Profits, after letain- 
iog a^d paying thereout their said Costs, and tbe said 
Costs of the Plaintifis relating thereto, and so distin- 
guished and apportioned as aforesaid: and also the 
amount of the said Costs to be paid by them to tbe said 
Petitioners, George Buckham, Michael Walker, James 
Birley, and Jane bis Wife, and Isaac Williamson, in 
satisfaction, as far as tbe same will extend, of the 
Principal and Interest due to the said Geotge Buckham, 
and Michael Walker, in respect of their said Mortgage, 
in trust, as aforesaid. And it is Ordered, that the smd 
Commissioners, the said Robert Benson, and Peter 
Hodgson, do let the said Isaac Williamson into the 
Possession of the said Estate and Premises comprised 
in tbe said Indentures of the 15th and 16th days of 
August 1808, in Trust for the Petitioners, George Bmek" 
ham, Michael Walker, James Birley, and Jane his Wife, 
as a Security for what shall be due in respect of the last- 
mentioned Mortgage: and for the better taking tbe 
said Accounu, the Parties, and the Petitioners and 
Sequestrators, are to produce before tbe said Master, 
upon Oath, all Books, Papers, and Writings, in their 
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custody or power relating thereto, and are to be ex'- 
amined upoa loterrogatories as the said Master shaH 
direct, who in taking the said Accounts is to make 
unto the Parties, Petitioners and Sequestrators, all 
just albwances." 



Original Bill, between THOMAS PALMER 

AC LAND, Esq. ... - PlaintiflT, 

And DAVID CUMING, Esq. (since de- 

ceased,) - . - - - Defendant. 

Bill of Revivor and Supplement, between JANE 
GAISFORD, Widow, - - - PlaintiflF. 

And the said THOMAS PALMER ACLAND 
and GEORGE CUMING - Defendants, 

ftSth August. 

Whefi Purchase X H E Original Bill was filed 31st May 1 809, by T. P. 
Honey i$ agreed Acland, praying, that David Cuming, the Defendant^ 
to be paid, and a (since deceased,) might specifically perform his Con- 
Conveyance made ^^^^ ^^ ^n ^ ^i,^ PlaintiflF the Fee Simple of an Estate 
^^f^d^ZtT^' called Stone, and Stone Down, at Exford, in Somer- 
arise as to the i^tshire ; and that the Defendant might be decreed to 
Titte, and the ^^^ ^^ PlaintiflT Interest on the Purchase Money^ 
Purchaser pro- 
poses to the Vendee to lay out the Purchase Money in Exchequer Bills tiUit is 
wanted, but the Vendor returns no answer, and the Money is laid out in Ex^ 
chequer BUls, the Vendee is at the risk, and is entitled to the benefit of such- 
Purchase Money, with Four per Cent. Interest. When a Purchase t» com' 
pleted the Vendee is entitled to the Rents and Profits qf the Estate till pos^ 
session is given, and the Vendor to his Purchase Money , with Interest ; and if, 
by the neglect of the Vendor, no Rents and Profits have been received, he will 
be liable for what he mighf have received, unless the Purchaser has takem 
possession. 
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t,90o/. Tlie Purchase Agreement was dated 4tb Junt 
iSqj, and the Purchase Money was agreed to be paid 
on or before the ensuing 25th March, if a tender of a 
proper Conveyance was made. The Estate was in the 

possession of one Pitts, as Tenant to the Vendor^ 

whose Tenantcy expired at Lady-day 1808. 

On the 9th July 1812, a Decree was made by the 
Master of the Rolls, referring it to a Master, to 9ee 
whether a good Title could be made to the Estate, and 
an Inquiry was directed, whether the Defendant, before 
the filing of the BHI, could make a good Title ; and the 
consideration of Costs was reserved. 

Before the Master made his Report, the Defendant, 
David Cuming, died. 

Acland declining to file a Bill of Revivor, Jane 
Caisford, the Executrix of David Cuming, filed a 
Bill of Revivor and Supplement against Acland, the 
PlaintiiF in the original Bill ; and also against George 
Cuming, the Brother and Heir at Law of David Cuming, 
deceased. 

The Supplemental Cause was heard 18th March xS^6, 
when it was decreed, that the former Decree, 9th July 
}8i2, should be prosecuted between the present parties 
in like manner as was thereby directed as to tbe then 
parties, reserving further Direetions and Costs, 

On the 22d May 1816 tbe Master made his Report^ 
which was afterwards confirmed, whereby he was of 
opinion that the lale Defendant, David Cuming, could 
in his life-time ; and that George Cuming, as Heir at 
JLaw of said Defendant, and the said Jane Gaisford, 
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Widow, as his Executrix, conld, at the time of the Re« 
port, make a good Title to the Eatates ; and he was 
also of opinion, that the late Defendant David Cuming 
conld have made a good Title to the Estate before the 
filing of the original Bill. 

This Report, which was obtained by Jane Gaisford, 
Widow, was absolutely oonfirmed. 

The Cause now came on for further Directions, and 
as to Costs. 

Mr. Be//, and Mr. Hcrm, for the Plamtiff in the 
Supplemental Bill. 

Mr. Benjfim, for the Plaintiff in the Original Bill, 
and Defendant in the Supplemental Bill. 



Mr. 



-, for George Cuming, the Defendant to 



the Supplemental Bill. 

On the part of the Vendee, it was insisted, he was 
entitled to the Rents and Profits oi the Estate from 
Lady-day 1808 ; and that an inquiry ought to be made 
what Rents and Profits he had received^ or which, with- 
out his wilful default, he might have received. On the 
part of the Vendor, it was contended, that the Vendee 
was only entitled to such Rents and Profits as he had 
received, which, owing to the conduct of Pith, who> 
continued as Tenant after Lady-day 1808, were very 
deficient ; and that possession of the Premises had been 
taken by the Vendee. It was denied, however, on the 
part of the Vendee, that he had taken possession. The 
Vendor also claimed the Interest which had been made 
on the Purchase Money, the same having been laid out 
in Exchequer Bills, though not with the consent of the 
Vendor. 
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The Vice-Chancbllor :— 
The Matter having reported that a good Title can be 
made to this Estate, and that David Cuming, deceased^ 
the Defendant to the original Bill, could make a good 
Title before the filing of the original Bill, Mr. Ackmd, 
the Plaintiff in that Suit, must pay the Costs of it, and 
so much of the Costs of the Supplemental Bill as relate 
to the original Suit ; bat I shall not give any Costs in 
the suppl^nental Suit* One question is. What Interest 
Acland is to pay on his Purchase Money? It has 
been contended that he should pay 5/. per Ceni. on 
his Purchase Money, because be, in a Letter, stated in 
the original Bill, and admitted in ^e Answer to that 
Bill, applied to Cifintfig.for his consent to lay out the 
Purchase Money in Exchequer Bills, to which Cuming 
returned no answer ; but in fact, the Purchase Money 
was laid out in Esdnquer Bills. This does not vary 
the genecd Rule. Cuming not having assented to the 
Purchase of the Exchequer Bills, Acland was alone 
subject to all the risk (a); and the Plaintiff in the 
Si4>pletnental Bill cannot now claim the benefit of that 
Purchase ; but Acland mutt pay his Purchase Money, 
with 4 1, per Cent, Interest. Another Question that 
has been made^ is. Whether the Decree should not go 
farther than in ordinary cases, and direct, in favour of 
Acland, an Account of the Rents and Profits of the 
Estates, which were, or which, without his wilful defaultf 
might have been, recewedf 

I have not found any authority which determines 
what is to be done with the Estate during the interval 
when the Title is under dispute ; during the suspension 
of an Executory Contract. In Equity, an Estate 
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agreed to be purchased la considered as the Estate of 
the Purchaser from the time of the Contract, and the 
Purchase Money from that time is held to belong to the 
Vendor; but with respect to Posseuion^ there is no 
change in the notion of Equity, until the Purchase 
Money is paid. The Vendor has a clear right to keep 
Possession until the Purchase Money is paid ; if the 
Purchaser enters before he has paid his Purchase 
Money, he is a Trespasser (6). Quoad Possession, the 
Estate belongs to the Vendor — it is not the Estate of 
the Vendee for the purpose of Possession; for though 
in many cases the Purchaser is responsible, as if there 
be a Fire (c), still as to Possession, the right is in the 
Vendor, till his Purchase Money is paid 



Whot has been decided as to responsibility for the 
Purchase Money ? If the Purchaser suffers the Money to 
lie dead, it is matter of indifference to the Vendor : Why i 
Because the Vendee having the Money, must take care 
to employ it. Roberts v. Money, is an autliority to 
show that the Vendor is entitled to his Purchase Money 
and Interest, though the Vendee has kept it at his Bankers 
unemployed. The Vendor, therefore, may call for 
Interest upon his Purchase Money, although the Vendee 
has suffered it to lie dead. Then, to pursue that prin- 
ciple, must not the Vendor, the legal Owner of the 
Estate, by a parity of reasoning, take care of the pur* 
chased Estate P He must. If he has received Rent, he 
must account for it; if he has suffered Tenants to run 
ill arrear, he is responsible for the loss thereby occa- 
sioned. If Possession of the Estate was given, or any 



(5) Sec Crockford p. Alex- 
ander, 15 Vcs. 138. 



(c) See Paine v. Meller/ 
6 Ves. 349; and Poole v« 
Sbergoldy q Bro. C. C. ii8« 
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any Tender of Possesrion was made to the Defendant, 
or the Defendant exercised acts of Ownership over the 
Premises, that may make a difference. • These Facts 
are not now before me. If the Parties wish, they mast 
be inquired into. 

The Order on further directions, was, 
'' That it be referred to the Master to compute Interest 
on the sum of 2,900/., the Purchase Money, for the^ 
Estate and Premises comprised in the said Agreement, 
after the rate of 4/. per Cent, fer Jnnum, from the 
25th day of March 1808, the time when the Purchase 
Money was tb have been paid. And it is ordered, that 
the said Master do inquire and state, to the Court^ 
whether any Tender of Possession of the said Estate 
and Premises was made to the Plaintiff at Lady-day, 
1808; and if so, whether the same was accepted or 
declined ; and whether the same Tenant continued in 
possession of the said Estate and Premises, an^ at the 
same Rent, and by whom and for whose use such Rent 
was received, and up to what time, and what arrears 
are due, and from whom and from what cause those 
Arrears have accrued, and whether any Notice was 
given of the said Tenant being in arrear; and whether 
the said Thomas Palmer jtclarid, the Purchaser, has, 
sinbe the Agreement, exercised any acts of Ownership 
over the said Estate and Premises; and in case any 
special circumstance shall arise in making the said 
^inquiries, the said Master is to state the same to the 
Court; and, for the better discovery of the matters 
Aforesaid, the Parties are to produce before the Master^ 
upon Oath, all Books, &c., and are to be examined 
upon Intenrogatories as the said Master should direct : 
Vol.il D 



33 

IBI6. 

ACLAND 

aud others, 

V, 

Gaisford 

and others. 



40 CASES IN CHANCERY. 

1B16. 

Original and amended Bill^heivrecn WILLIAM CORY, 
(Administrator of ELIZABETH CORY, his late 
Wife,deceased,) THOMAS LOWNDES,and JOHN 
WEST PlaintijR. 

And FREDERICK GERTCKEN - Defendant. 

Bill of Revivor between JOHN WEST, (Adminis- 
trator of said WILLIAM CORY deceased, and 
Administrator, de bonis non, of ELIZABETH CORY, 
his Wife,and also of the said THOMAS LOWNDES, 
deceased) - • - * - Plaintiff, 

And FREDERICK GERTCKEN - Defendant 

8th and 12th J HE original Bill in this Cause was filed 7th May 
November. 1802. The joint Answer of Lowndes and West, was 
A married In- filed Fehniary 11, 1803. The facts which appeared 
font, by the soli" from the proofs in the Cause, were these : 
citationof himself gy ^ Settlement, 18th February, 1774, made on the 
and his Brother, j^^rriage of Elizabeth Orton, with John Gertcken, the 
an Attorney^ 06- ^ jr , ,„, ^ ^ , 1.1,,, 

tainedaTransfer ^"°^ of 750/. TAree-per-Cenf. Consols, which had been 

of Stock from previously transferred into the Name of Nicholas Han- 
Trustees, a few cox, a Trustee, and a Party to the Settlement, was 
Months before he settled, in Trust to pay the Dividends thereof to John 
came of Age, and Gertcken, and Elizabeth, his intended Wife, during 

A^'e7^!Sfa ^^^"^ ^"^^' ^"^ *® ^'^^ ^^ ^^® Survivor; and after 
Transfer of the *^® death of the Survivor, to transfer the Principal to 
residue of the ^"^^ Children or Child of Gertcken, and Elizabeth, his 
Stock to which intended Wife, as should be living at the death of such 
he was entitled; Survivor. 
and then assigned 

all his Property to two Creditors, who had struck a Docket against him, they 
agreeing not to prosecute the Docket ; hcld^ to be a fraud in the Infant; and 
that he recognized the payment when of Age ; and therefore, and because the 
Agreement was contrary to the spirit of the Bankrupt Imws, such Assignees 
1fel4 not mauled to call for a repayment qfthe Money paid during the Infancy, 
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' The Marriage took place, and there was issue a 1816. 
Daughter, who married the PlaintifF, William Cory. ^ 

^ WlLUAM CORT 

Hancox, the Trustee, died 28th February 1793, and ^^ ^^*^' 
appointed William Hamox, John Leader^ and Peter Rich, „ ^^* 

and others. 



Executors of his Will. 



Bj an Indorsement on the Settlement, flSth February 
1793, between Gertken and his Wife of the 1st part, 
HancoXf Leader j and Richy of the 2d part, and Frede^ 
rick Gertcken and John McDonnell of the 3d part, 
Frederick Gertcken and McDonnell were appointed 
Trastees of the 750/. Stock, in the place of Nicholas 
HancoXf the deceased Trustee, and the Stock was trans- 
ferred into tlieir Names. 

Elizabeth Gertcken died in September 1793. 

la the beginning of the year 1795, William Cory 
applied to Frederick Gertcken and McDonnell, to sell 
out 300/., part of the 750/. Stock, and pay the same to 
him ; his Father-in- Law, J. Gertcken^ baring agreed to 
take him into Partnership ; 60 /. being to be paid to 
J. Gertcken, and the rest necessary for Cory's other 
occasions. Thomas Cory^ an Attorney, the Brother 
of William Cory, also applied to Frederick Gertcken, 
urging him to comply with William Cor^s request, 
assuring him that he would not run any risk in so 
doing. The Trustees agreed to sell out the Stock ; and 
"Thlomas Cory, shortly after, called upon Frederick 
'Ocr^cAen with a Power of Attorney for selling out 350/. 
'Stock, instead of 300/.; but as the Power of Attorney 
was prepared, though as to the additional 50/. without 
Authority, the Trustees signed it. On the loth February 
1705, the Stock was sold out, and produced after all 
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)8l6. expenses, 218/. 45.; which, together with 22/. loi. 

"^ Dividends due, was paid into the hands of Frederick 

^*^d others" Gertcken, who paid 158/. 4«- to William Cory, and 

^^ ' also the Dividends, 22/. 105.; and 60/., the residue, 

F. Gketcebk was reuined for J. Gertcken, who being indebted to 

and otherf. Frederick Gertcken to a greater amount, he, Frederick 

Gertcken, with the consent of William Cory and /• 

Gertcken, applied the 6qL in part payment of such 

Debt. 

/. Gertcken died the 1st of August 1795, having made 
his Will, but naming no Executor, and leaving EUzor 
beth, the Wife of William Cdry, (one of the Plaintiffs 
in the original and amended Bill), the only Child of 
the Marriage, him surviving. 

Frederick Gertcken took out Letters of Administration 
to J. Gertcken, with the Will annexed, but his Pro- 
perty was insufficient for the payment of his Debts. 

In September 1795, Frederick GeKcien transferred to 
William Cory, 400 /. Bank Annuities, the residue of the 
750 /. Bank Annuities. 

On the 7th March 1797, a Docket was struck by 
Lowndes and West, (two of the Plaintiffs in the original 
and amended BiU), against William Cory, but was not 
proceeded on, in consequence of ah Agreement for that 
purpose, April i2lh 1797, entered into between William 
Cory, and Lowndes and West, by which, William Cory 
assigned over all his Property, of whatever description, to 
Lowndes and West, to secure payment of a Debt due to 
them from W. Cory, and the Costs of the proceedings 
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taken to make William Cory a Bankrupt, and empower* it 16. 

ang them to sue for and recorer the same. 

William Cory 

Elizabeth, the Wife of William Cory, died 12th AprU «"<* «**»«"» 

1798, and he, in the same year, administered to her. 



F. GlETCKEM 

an4 'others. 



The original Bill prayed, that, the Defendant might 
be compelled to transfer the sum of 350 /. Bank Annui- 
ties to the Plaintiffs Lowndes and West, and to pay the 
Dividends due thereon since the death of J. Gertcken: 
or in case it should appear that the same had been 
transferred and disposed of, then that the Defendant 
might be decreed to answer the value thereof, and of 
all tlie Dividends, and to pay the same to the Plaintiir$ 
Lowndes and West. 

A Cross-bill for a Discovery, was filed by Fre- a Cross Bill, 
derick Gertcken, against the Plaintiffs in the original taken pro con* 
Bill. Lowndes and West put in their Answers; hntf^'^ ordered, on 
William Cory put in no Answer, and stood out Pro- Motion,toberead 
cess of Contempt: and on the i?4th July 1804, an ^theOri^nal^ 
Order was made *' that the Plaintiff's Clerk in Court Cause. 
should attend at the hearing of the Cause, with the 
Recoid of the Plaintiff's Bill, in order to have the 
same taken Fro Confesso against the Defendant." On 
the t2th December 1804, an Order was made that 
Frederick Gertcken, the Defendant in the original Cause, 
and the Plaintiff in the cross Cause, be at liberty, on the 
hearing of the original Cause, to read the Cross-bill 
filed by Frederick Gertcken against William Cory; and 
liberty was also obtained by Frederick Gertcken, on the 
14th November 1804, to read, at the bearing of the 
Cause, the Answn of Lowndes and West, to the Cross- 
bill filed against them and WilUam Cory. 
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• In September 1804, William Cory died Intestate, and 
in 1808, the Plaintiff West administered to him, and in 
November, 1814, took out Administration, de bonis noUf 
to Elizabeth Cory, the Wife of William Cory. 

In 1807, or 1808, Lowndes, one of the Plaintiffs died ; 
and in consequence of his death, and that of William 
Cory, a Bill of Revivor was filed 2d May 1814., 



Mr. Wetherdl, and Mr. Collinson, foi: the Plain- 
tiffs .— 

The Trustees were not warranted in advancing the 
350 /. Stock to William Cory, it belonging to his Wife ; 
and if William Cory was entitled to it, yet as he was 
then an Infant, as was also his Wife, it was a breach of 
Trust to pay it to him. It is not clearly evidenced that 
William Cory received the Money; but whether he 
received it, or not, it was an improper payment; and 
these Assignees of Cory, under the Assignment of 
12th April 17979 are entitled to call for a re-payment* 
Supposing William Cory's absohite Assignment to 
Lowndes and West was an Act of Bankruptcy, yet he 
being dead, that objection is not now available. A 
Docket being struck can have no effect, as it was not 
followed by a Conunission. 



Sir Samuel Romilly, and Mt. Moore, for the-Defen* 
dants: — 

[They proposed reading the Cross-bill which was filed 
against Cory and the other Plaintifis,'* and taken pro 
confesso against Cory, and ordered to be read ^t the 
hearing of the Qaxkse, as before noticed. 
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Mr, Wetherell objected, that a BUI merely for Dia- 18 16* 

covery coold not be read; and that the Order of the ^ 

Lord Chancellor .was, that the Clerk in Court should ^*_^"^!',^^^'^ 
attend with the Bill at the hearing, to have the same 
taken pro cofifesso; not determining that it should be 
taken pro confesso, which is matter for consideration. It 
is not said in the Order whether it was a Bill for Relief, 
or for Discovery; and the Order to read it was, '' saving 
just exceptions ;** and therefore it was now sufficiently 
in time to object to the reading of it. 

The Vice-Ch ANCELLOB : — 
The Act 45 Geo. 3. (a) enables the Court to take a Bill 
of Discovery pro confesso against a Member of Parliament, 
which shows such a Bill may be so taken. Is it to be 
done in no other Case i The parties had notice of the 
application. Whatever the weight of the objection 
may be, I think the Orders of the Lord Chancellor, 
directing the Bill to be taken pro confesso, and to be 
read at the hearing, are imperative upon me, and there- 
fore that the Bill may be read as Evidence. 

Part of the Bill was accordingly read.] 

Sir Samuel Romilly, and Mr. Moore : — 
This Suit has been unnecessarily protracted. The 
Stock was sold before it was assigned to the Plain- 
tiffs; and now, an ungracious claim is made for a 
repayment, upon the ground, that the payment to 
Cory was a breach of Trust. The Money is suffi- 
ciently proved to have been paid to William Cory, 
who was entitled to it in right of his Wife. The 
Trustee might have refused to pay it, unless Cory 

(a) C. 124, s. 5* In Jones to Bills of Discovery, but not 
V. Davis, 17 Yes. 368, it was to Bills for Relief; but see 
thought the Act only extends ante, i vol. p. 626. ' 
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and others^ 

F.Gertcken 

and others. 



1816. bad made a Settlement on his Wife; but it was in 
his discretion to insist, or not, on sucb Settlement. 
^^^^A^Z.^1^^ The Infancy of Cory was unknown to the DefendanU 
One of the Witnesses swears William Cory acknow- 
ledged to him, that in February 1795^ he hadreceired 
of the Defendant 350/. Three per Cents., part of the 
750/.; and said, ^' He (meaning the Defendant) does 
not know that I am a minor. If I have a mind to be 
a rogue I can oblige him (meaning the Defendant) to 
pay it over again.'' Cory having thus imposed himself 
as an Adult upon the Defendant, could not be permitted 
in a Court of £quity to avail himself of his fraud. 
The Plaintiffs are merely Assignees of a Chose in Action, 
and cannot stand in any better situation than Cory. 

Another answer to the claim is, that after Cory was 
of Age he called for the remainder of the 750/. Three 
per Cents., making no demand of what had been previ- 
ously paid to him, or any observation upon it. This must 
be considered as an approval and confirmation of the 
previous advance. Lee v. Brown{a) applies to this part 
of the Case ; as do also Smith v. Loire (6), and Smith v. 
French{c). That an Infant is answerable for a fraud is 
clear. If an Infant, having a right to an Estate, per- 
mits or encourages a Purchaser to buy it of another, 
the Purchaser will be entitled to hold against the Person 
who has the right, although Covert, or under Age (d). 



(a) 4 Ves. 362. 

(b) I Atk. 49o« 

(c) 2 Atk. 243. 

(d) Sugd. Vend, and Purch. 
597-8, Ed. 4. The autho- 
rity he cites as to a Femt 
Covert are, Savage v. Foster, 



9 Mod. 35 ; and Evans v. Bick- 
nell, 6 Ves. p. 174; and as to 
an Infantj Watts v. Cresswell, 
9 Vin. 415 ; 9 Mod. 38, 96, 
97; 4 Bro. C* C. 505 n.; 
Clare ^^ Earl of Bedford, 13 
Vio. 536 ; Chan. Gas. 85, 123. 
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Mr. Wetherett, in reply;— ^J®^*- 

If the Plaintiffs canaot succeed to the whole extent 
of their daitn, they most at least be entitled to the 60 2. 
which the Defendant retained out of the 350/. Stock 
sold out, together with Interest upon it. The Court p. Girtcreit 
will never sanction such a transaction. and others. 



William Cort 
and others^ 



The Vice-Chancelloe :-^ 
What do you 'say, as to the Contract under which 
you claim, being founded on an Agreement to withdraw 
the proceedings on the Docket which was struck against 
Corjff 

Mr.fVetherelli-^ 
The Act 5 Geo. II. c. 30, does not apply, because no 
Commission issued. 

Tlie Evidence does not clearly establish that Cory 
received the produce of the Money sold out. If an 
Executor chooses to pay an Infant a sum of Money, 
the Infant may insist on a Repayment. An Infant 
may bind himself for necessaries, but he cannot borrow 
Moneyt though to buy necessarits, because he might 
waste the Money (c). No payment of Money to an 
Infant, can, under any circumstances, be supported. 

There was nothing in this Case by which Cory can 
be considered as having confirmed the payment made 
during his Infancy. A Confirmation to be effectual 
should be by Deed. 

(e) Darby v. Boacher, 1 386-7; and see Marlow r. 
Salk, 279. Earl v. Peale, lb. Pitfeild, 1 P. Wm. 559. 
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The Vice-Chancellor — [After stating the facts 

' ' ^ of the Case] :— 

William Coby j^ ^^ -^^ contemplation to make William Cory » 

an tm, gg^jj|j|,yp^^ jyjj ^ Docket was struck against him by. 

F. Gertckxii Lowndes and fVest, and they desist from proceeding on 

and othew. the Commission in consequence of the Agreement 

between Cory a,nd them, I2th April 1797, by which all 

his Property is assigned to Lowndes and West; and on 

this Agreement, the prayer for relief in this Case, is 

founded. The Agreement was not within the letter of 

the 5th Geo. IL c. 30. s. 24(/), no Commission having 



(/) This Provision in the 
Act, runs thus:—'* That if 
^' any Bankrupt or Bankrupts 
*' sbal], after issuing of any 
*' Commission against him, 
" her, or them, pay to the 
*' Person or Persons who sued 
<> out the same, or otherwise 
'* give or deliver to such Pcr- 
*^ son or Persons Goods, or 
*' any other Satisfaction or 
•* Security for his, her, or 
" their Debt, whereby such 
'* Person or Persons suing 
** out such Commissions shall 
" privately have and receive 
•' more in the Pound in re- 
'* spect of his, her, or their 
" Debt, than the other Cre- 
'* ditorSy such payment of 
" Mi^ney, delivery of Goods. 
*< or giving greater or other 
" Security or Satisfaction, 
*' shall be deemed and taken 
'^ to be.such an Act of Bank- 
'* ruptcy, whereby, on good 



** Proof thereof, such Com- 
" mission shall and may be 
" superseded ; and it shall be 
^ lawful for the Lord Chan- 
'* cellor, &c. to award to any 
" Creditor, or Creditors, peti- 
** tioning another Commission; 
" and such Person or Persons 
'' so taking, or receiving such 
'* Goods, or other Satisfac- 
" tion as aforesaid, shall for- 
*' feit and lose as well his, her, 
« or their whole Debt, as the 
** whole he, she, or they shall 
<< have taken or received ; and 
** shall pay back and deliver 
^' up the same, or the full 
** value thereof, to such Per- 
** son or Persons as the said 
** Commissioners, acting nn- 
<< der such new Commission, 
^* shall appoint, in Tru»t, for 
" and to be divided amongst 
** the other of the Bankrupt's 
" Creditors, in proportion to 
" their respective Debts " 
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issued ; but, certainly, it is' contrary to the spirit of the. 
Act; and yet on the foundation of such a Deed 
I am called upon to give Equitable Relief! 

Jfilliam Cory was upwards of twenty years of age 
when he applied to the Trustees for the transfer of the 
350/. Stock — he was a married Man— he employed his 
own Brother, a Solicitor, to persuade the Trustees to the 
transfer, and he represented there would be no risk, and 
made no disclosure of the Infancy of William Cory. 
If fVilliam Cory had been adult, he was entitled to the 
Money; but it is said, that being an Infant, it was a 
breach of Trust to pay it to him, and that it must now be 
repaid ; and the principle on which this is rested, must 
extend so far as to determine, that if an Infant, twenty 
years and eleven months old, applies to Trustees for pay- 
ment of Money, and conceals his Age, he is entitled to 
consider a payment to him as a breach of Trust, and to 
insist on a repayment 

In Lee v. Browne(g), the Legacy was certainly decreed 
to be repaid ; but the advancement there to the Infant 
might have been on another account, and not in respect 
of the Legacy. 

In Phillift V. Pd^el (A), where a Legacy was paid to 
an Infant of sixteen, and a Bill was filed to have it 
repaid. Lord Hardwicke at first refused to give relief; 
but the next day he expressed a doubt upon the subject, 
and the Case ended in a compromise. 

Though in general a payment to an Infant may be bad, 
yet if the Infant practises b, fraud, he is liable for the con- 
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fe) 4 Ves. 36a. 
Vol. II. 



(A) a Atk. 80, 1. 
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sequences. At Law, aa Infant is liable in ^or^, and can- 
not plead his Infancy ; as where (a very strong Case) 
an Action of Assumpsit was brought against an Infant 
for Money embezzled by him(i). 

In Marlow v. PitfieldQc\ it was determined that if 
an Infant borrows Money, and applies it in payment 
for necessariesi though at LaWj he is not liable to the 
Lender for the Money, yet, in Equity^ the Lender 
stands in the place of the Creditor, who was paid for 
the necessaries, and may recover there, as the other 
might have done at Law. Infants, therefore, may, in 
some Cases, be liable in Equity, though not at Law. 

In Waits v. Cresiw$U(t), a Tenant for Life borrowed 
Money, and his Son, who was next in Remainder, and 
an Infant, was a Witness to the Mortgage Deed> and 
the Court relieved on the ground of the fraud in the 
Infant, by not giving notice to the Mortgagee of his 
Title. That, certainly, was a very strong Case; for 
the young man did not know, but had only heard of the 
Settlement under which his Title arose; but Lord 
Cowper said, " If an Infant is old and cunning 
enough to contrive and carry on a fraud, he ought 
to make satisfaction for it*' 

In Btchetv. Cordley{m), Lord Thtarlow says, '^ If 
there was fraud of which the Infant was conusant, she 
would be bound as much as an adult." 

In Cicil V. Lord Salisbury (n), an Infant was held to 



(i) Bristow v. Eastman, 
1 Esp. N. P. 172. 
(k) I P. Wms. 558. 



(/)9yin.4i5.S.C. 2 Eq. 
Abr.515. 
(m) 1 Bro. C. C. 358. 
(») 2 Vern. 224. 
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be bound by an offer made by him in bis Answer, 
whereby the other side were delayed, the Infant not 
having immediately after his coming of age applied to 
the Court to retract his offer, and amend his Answer. 

In Savage v. Foster (p), the Court held that, in the Case 
of Fraud, '' Infancy or Coverture shall be no excuse ;'' 
and the Court not only recognized the Case of fVatis v. 
Cretswell, to which I have adverted, but also relied on 
Clerc V. Bedfardip), in which Case, C/erc^ an Infant, 
and Clerk to an Attorney, had a Mortgage on his 
Master's Estate, and ingrossed a subsequent Mortgage 
of the same to another, without giving notice that the 
Estate was mortgaged before to him; and for that reason, 
OB the ground of Fraud, his Mortgage was postponed. 

Apply these principles to the present Case. Did 
not WilHam Cory, who was nearly of Age, and mar* 
ried, conceal his Infancy? — It is clear he did. Did 
he not employ his Brother, an Attorney, to prevail upon 
the Trustees to transfer the 350/- Stock, under a repre- 
sentation that they ran no risk in doing so ? — He did. 
Was not that a Fraud i — The concealment of his infancy, 
under such circumstances, certainly was a Frauds and' 
precludes him, or his Asrigns, who stand precisely in 
his situation, from calling for a repayment. 

There is, however, another ground on which the 
Plaintiff's claim may be resisted. If the act of an 
Infant be merely voidable, and not void, and it is con- 
firmed after he becomes adult, the act is unobjectionable. 
The authorities for that principle are numerous. 
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(fi) 9 Mod. 35. 



E 2 



(p) 13 ViutAbr, 536,7. 
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1816. In the Case before adverted to, of Lee ▼. Brawn(q), 

"^ Lord Alvanley says, '* The question is, whether the Plain- 

*^fl^*th °*^ ^'^' ^^^^^ ^^ came of Age, did any act showing that he 

^^ ' was satisfied (r).** — ^''Any thing affirming it (the payment) 

E. Gertcken *f^' ^® ^^ ^f -Ag® would be sufficient.*' — " I do not feel, 

and others, that since hecameof Age hehasdone anything to affirm 

this(s).*' What did WUliam Cory do i Being nearly of 

Age, he obtains, by the intervention of his Brother, the 

350/. Stock; and a few months after, when he comes 

of Age, he calls for the remainder of the 750/. Stock. 

He does not call for the whole 750/. Stock ; but only 

the residue after deducting the 350/. Stock ; and it is 

transferred to him. Was not that a recognition of the 

previous transaction, a few months before i — It clearly 

was. He thus held out that he was satisfied, and he 

acquiesced for two years after ; but falling into distress, 

he makes the Agreement with Lowndes and West. It 

does not, however, appear, that Cory ever asserted any 

right to the Money— he never answered the Cross-Bill. 

On the ground, therefore, ist. That the Agreement 
on which the Plaintifis Equity is founded is contrary to 
the spirit of the Bankrupt Laws — sdly. That the Infant 
fraudulently concealed his Age — and sdly. That he, 
when of Age, confirmed the Transaction — ^this Bill 
must be dismissed; but as the Trustees did not act 
with all the caution they should have done, I shall 
not give Costs. 

Bill dismissed without Costs. 



(9) 4 Ves. 365. (s) S#c p. 367, 8. 

(r) ibid, in 365. 
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ADAMS V. DOWDING, and another. 



1 HE Original Bill in this cause stated, amongst other 16th and 2otb 
things, a Partnership Deed, was entered into, 26th April December. 
1804, between the Plaintiff- and two of the Defen- A Suplemental 
dants, Peter Dowding and John PrideauXj as Japan Billstatingfacts, 
Manu&cturers, the Partnership to be carried on under 1^^^^ to 
the Firm of Adams and Co. for 14 years from the ^i^„^P^!^ 
date of the Indenture, m equal Shares as to the ^^^^ ^ >j^^ 
Profits and Gains, and also the Loss thereof; '^nd uhich mighi be 
that various losses were sustained by the said Part- considered by ike 
nership; and that in the year 1806, and from that faster ttiMfw <^ 
time until the month of May 1812, Plaintiff, by the ^'^'''*: '^ ** 
direction, and with the knowledge or consent of De- q . . 707. 
fendants, his Partners, had discounted several Bilh and j^i^i f^ ^ 
Notes, having the firm of Adams and Co. written or U demurrable. 
indorsed thereon with the other Defendants, John 
Scandrett Harford Sitid the tliree other Defendants 
named in the Bill, who carried on the trade or busi- 
ness of Bankers, in -Copartnership, at Bristol; and 
that on the 25th of July 1812, the Partnership . be- 
tween the Plaintiff and his Partners was .dissolved; and 
that soon afterwards Defendants, Peter Dowding and 
John Prideaux, possessed themselves of all the Stock in 
Trade, Goods, Implements and other Chattels, and also 
of all the Accounts, Monies, Bills and other Securities 
of the said Partnership ; and that in July 1816, the said 
John Scandrett Harford and Partners had, by the in- 
stigation of said other Defendants, Peter Dowding and 

B3 
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John Prideaux, commenced an Action in bia Majeftty's 
Court of Common Pleas against Plaintiff and said 
Peter Dowding and John Prideaux, for 998/. due upon 
five Bills of Exchange and Promissory Notes which 
Plaintiff had in manner aforesaid discounted with them 
on account of said Partnership of Adams and Co* ; and 
that in November following the Defendants, Harford 
and Co- bad commenced a second Action in the same 
Court against Plaintiff and said Peter Dowding and 
John Prideaux, for 885/., due upon several other Bilk 
of Exchange and Promissory Notes diacounted by them 
in manner aforesaid, on account of said Partnership of 
Adams and Co. and thereby praying, amongst other 
things, an Account of said Partnership Dealings and 
Transactions, and of the Stock and Effects belonging 
thereto, and also of all Money Dealings and TransactionB 
between the Partnership of Adams and Co. and the said 
D^endants, John Scandrett Harford and his said Part* 
ners ; and that the said Defendants, Peter Dowding and 
JohnPrideauXf or a proper person, might collect the Debti 
of said Patnership, and pay the Debts of said Partner- 
ship ; and also in case the Defendants, John Scandrett 
Harford and his said Partners, had not received or been 
paid any part of the Sums for which they ha^ brought 
said two Actions, then that the said Defendants, Peter 
Dowding and John Prideaux, might pay the Debt and 
Costs in each of the said Actions out of the Monies of 
the said Partnership of Adams and Co. in their hands ; 
and that in the mean time the said Defendants, Johss 
Scandrett Harford and his said Partners, might be 
restrained by Injunction from proceeding in their said 
Actions' commenced against Plaintiff and said two other 
Defendants, and for further ReUef. 



CASES IN CHANCERY, 

: A Supplemental BiH was afterwards filed, stating the 
Original Bill as above, and that all the Defendants ap- 
peared to the said Bill ; and that the Plaintiff obtained an 
Injunction until Answer and further Order; and that all 
the Defendants afterwards put in their Answers to the 
Bill> thereby admitting most of the matters stated in the 
Bill; and that said Defendants, John Scandrett Harford 
and his said Partners, in luid by their said Answer, stated 
that they had brought their said two Actions, and had 
obtained two several Verdicts therein, and intended to 
enter up Judgment, and if said Injunction should be 
dissolved, to sue out Execution thereon. 
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The Bill then stated, by way of Supplement, that 
the Order and Injanction was dissolved, and no 
defence was made on the trial of the said two Actions; 
and that Defendants, John Scandrett Harford and his 
said Partnehrs, had obtained Verdicts in the said 
two several Actions against Plaintiff and said other 
Defendants, Peter Domdhig and John Prideaux, for 
1,1 1 7 /. 1 1 f . §d. Damages and Costs ; and for the Sum 
of gi%L 5«. Datnage& ilnd Costs ib.tbe second Action, 
amounting altogether to 2,osi9/. i6s. 9(f;-r-that although 
said John ScandMt Harfotd and his said Pai-tners, the 
Plaintiffs, in said tWo si^veral Actions, had recovered 
Verdicts against said Peter Dowdkig and John Prideanx 
aa well as against Plaintiff, and had in their Answer 
denied that they intended to sue out Execution against 
Plaintiff solely and separately, yet that they did so in 
manner after mentidtied \ — ^that in consequence of the 
dissolution of the said Injunction, Plaintiff, on the 28ih 
of October 1813, rtodered himself to his Majesty's 
Prison of the Eleet^ in discharge of Plaintiff's Bail in 
both sidd Actions; and that said John Scandrett Har^ 

E4 
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ford and his Partners proceeded to charge PlaindfF in 
Execotion, but not according to the course of Practicef 
of his Majesty's Court of Common Pleas, in which sud 
Actions were brought ; and that, therefore. Plaintiff was, 
on or about the i ith December 1813, discharged out of 
Custody of the Warden of the said Fleet Prison by 
▼irtue of a Writ of Supersedeas in each Action : — ^That on 
he 27th of July 1814, said John Scandrett Harford, 
and his said Partners, the Pliuntiffs in said two several 
Actions, caused a Writ of Fieri Facias to be issued out 
of the Court aforesaid, in one of said Actions directed 
to the Sheriff of Gloucestershire, commanding him to 
levy of the Goods and Chattels of Plaintiff, and said 
other Defendants, Peter Dowding, and John Prideaux, 
109 /. 1 S' for Damages, besides Costo ; and that under 
and by virtue of such Writ, the Sheriff levied and 
made of the Goods and Chattels of Plaintiff 1 1 4 /. 1 9s. 6d,; 
and on or about the 14th July 1814, made a return to 
said Writ to the purport last aforesaid ; and said Sheriff 
also returned, as the fact was and is, that Plaintiff had 
no other or more Goods or Chattels in his Bailiwick ; and 
that the said Peter Dowding and JohnPrideaux, or either 
of them, had not any Goods or Chattels in his Bailiwick 
whereby he could cause to he levied the residue of the 
Damages in said Writ mentioned, or any part thereof: 
—That the Writ of Fieri Facias in said Action so issued 
as aforesaid, was issued or caused to be issued by the 
said John Scandrett Harford, and his Partners, the 
Plaintiffs in said Action; and the levy and return 
th^ein levied and made by the Sheriff, was by the pro- 
curement, or by the instigation, or at the request of 
Defendants Peter Dowding and John Prideaux, or their 
Agents ; and that the Sheriff was induced and prevailed 
upon by Defendants^ Peier Dowding and John Prideayx^ 
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or their Attomies or Agents, to lery said Sum mentioaed 
in said Writ, on the Goods and Chattels of PlaintiiF 
exdasively, and separately, and to make such return 
as aforesaid ; and Defendants, Peter Dowding and John 
Prideaux, pretend that they did not interfere, or advise 
with, or instigate the said John Scandrett Harford, 
and his said Partners, in bringing said Actions, or in 
their proceedings thereon, or in causing said Writ of 
Fieri Facias to be issued, or the levy aforesaid to be 
made on the Goods and Chattels of Plaintiff alone; and 
that said Defendants, or either of them, had not any 
Goods or Chattels within the said Sheriff's Bailiwick 
in said County of Gloucester. Whereas the Plaintiff 
charged that said Return was not true in the latter part 
of it, so far as respects said two Defendants, Peter 
Dowding and John Prideaux; and that they the said De- 
fendants had and have, and each of them had or has, and 
were or was, and are or is possessed of, interested or en- 
titled to Goods, Chattels and other Effects within the 
said Bailiwick in the said County ; and further charged, 
that so long as the said Partnership Accounts remain 
unsettled between Plaintiff and the said Defendants^ 
Peter Dowding and John Prideaux, and until the trans- 
actions aforesaid are investigated by and under the direc- 
tions of the Court, said last named Defendants ought not 
to permit Plaintiff to be vexed or harassed at Law, or his 
Groods and Effects to be taken in Execution, in respect 
of any matters relative to the said Partnerdiip, or of any 
matters mentioned in said Suit. The Bill then stated, 
that in Michaelmas 1814, Plaintiff dismissed bis BiU 
against the said John Scandrett Harford and his 
said Partners, the other Defendants thereto; and also 
paid them their Costs of this Suit, which amounted to 
47 '• 9*- 3^- 
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Th6 Prayer of the Sapplemental Bill was, that Defend 
dents might answer the matters aforesaid ; and that the 
Plaintiff might Have the same relief against Deftnidants, 
DfMding and Prideaux, as was prayed by Plaintiff's Ori« 
ginal BiU; and further, that in taking the said Accounta 
of the said Partnership, Plaintiff might be allowed the said 
two Sums of 1142. igs. 3<f. and 47/. ga. sd, and soch 
other Costs, Charges and Expenses as the Plaintiff had 
been put to in consequence of or by reason of the said 
two Actions brought against Plaintiff and the said De* 
fendants, and prosecuted against the Plaintiff alone, and 
of the Execution levied in one of the said Actions as 
aforesaid, by the Plamtifls therein, the said John Scan" 
drdt Harford and his said Partners. 



To this Bill the following joint and separate Demur- 
rer, by Dtrnding and Prtdf^tur, was put in : ^' Defen- 
dants, by protestation, &c. and for cause of Demurrar, 
diow that the said Supplemental Bill of Complaint doth 
aot contain any matter to entitle the said Plaintiff to 
any such Discovery firom these Defendants, or to any 
sudi Rdief against them as is sought and prayed in and 
by the said Supplemental BiU; wherefore Plaiiltifis do 
demur thereto, and pray the Judgment of the Court, 
whether Defendants ought to be compelled to put in 
any Answer to Plaintiff} Supplemental Bill/' 



Mr. RottpeU, for the Demurrer : — 
A Supplemental Bill was wholly unnecessary ; all the 
advantage sought by it being attainable under the 
Qrigiaal Sill. The Sums paid by the Plaintiff would 
be considered by the Master when the Accounts are 
taken under the Original Bill. Is every payment by a 
Partner, subsequent to a Bill against his Co-partners 
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for an Accooot, to be made the subject of a Supple- 
mental Bill f 

Mr. Heysy contra :— 
Hie factB stated in the Sipplemental having arisen 
ainee the filing of the Original Bill, it was necessary 
to bring them before the Court by a Supplemental 
BUI. 
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The ViCB-CHANC8Lto« — [after stating the 
facts of the Case] :-« 
The Original Bill entitled the Plaintiff to have all the 
Accounts taken, and if no Supplemental Bill had been 
filed, an Account must have been taken, before the 
Masier, between the Parties, as it stood at the time 
of the Account taken. The two Actions, and all the 
consequences, might have been considered by him* 
The Supplemental Bill only states Items of the Ac- 
oooot. The levy upon Adam$*s Goods, and what be 
paid, and the Costs, might all have been considered 
under the usual Decree for Accounts which would he 
made on the Original Bill. The Statement in the 
Supplemental Bill of the dissolving of the Injunction, 
the Execution, and nulla bona returned, is collateral 
matter, and upon which the Plaintiff does not pray diatinot 
additional relief. If merely relevant events happening 
•ubsequent to the filing of a Bill, makes a Supplemental 
Bill necessary, it is necessary in this Case ; but it is 
not all relevant events posterior to a Bill, that render 
a Supplemental Bill necessaiy. It can seldom be 
necessary where the Bill is for an Account When a 
Bin is filed for an Account of Tithes, an account is taken 
of Receipts posterior to the Original Bill, and it never 
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was supposed that a Supplemental Bill was necessaiy; 
because tithable matter bad been received subsequent 
to the filing of the Original Bill. 

It may be asked, what limit is there ? When is a 
Supplemental Bill necessary? Lord Jl^fewffffc has clearly 
shown that it is not merely because an event has happened 
posterior to the Original Bill, that a Supplemental Bill 
becomes necessary. He says, " When any event happens 
subsequent to the time of filing an Original Bill, which 
gives a new Interest in the Matter in dispute to any 
person not a party to the Bill; as the Birth of a Tenant 
in Tail," &c.(6), a Supplemental Bill may be filed. 
The proposition is qualified by the words, ^* gives a new 
Interest;'' and in another passage, he says, "A Sup- 
plemental Bill must state the Original Bill and the 
proceedings thereon ; and if the Supplemental Bill is 
occasioned by an event subsequent to the Original 
Bill, it must state that event, and the consequent alteror 
tion with respect to the Parties (c). Are there any new 
Parties brought forward by this Supplemental Bill? 
None. 

If a Supplemental Bill is filed before a Decree on the 
Original Bill, both Bills are heisurd together; if after 
a Decree, then the Cause is heard upon theSui^^le- 
mental Bill onlyw If this Supplemental Bill had been 
filed after a Decree, what other Decree conld have 
been made, except what had already been made in the 
Original Suit? 

'Milner v., Hartii?Qod{d), is a decisive Authority to 



(p) lb. 48.9, and sec p. 263. (c) Lord Red. Tr. PI. 



Cases in chancery, 

show that the mere circumstance of a relevant event 
happening subsequent to the Original Bill, is not 
sufficient to warrant a Supplemental Bill, unless such 
subsequent event be materiaL In that case the Lord 
Chancellor says(e)y '^ If, however, this Bill, prajing 
the benefit of this Supplemental Matter, is to be con- 
sidered regular, the other ground, upon which it is 
resisted, appears to me tenable, viz. that this matter 
cannot upon just reasoning be represented as material 
and beneficial ; and the Demurrer may therefore, upon 
that ground be supported." His Lordship then com- 
pared the new Matter with the Original Bill, to see if 
it was material, and being of opinion it was not material, 
he allowed the Demurrer. 

It appears, therefore, that my Lord Chancellor agrees 
with Lord Rede$dale, that where there is no alteration 
in the interest of the Parties, nor any particular circum- 
stance requiring further discovery, but where only a 
fact has occuned which might be proved on taking the 
Account prayed by the Original Bill, and the relief is 
not varied by the Supplemental Matter, but the Plain- 
tiff might have the relief prayed for by such Bill, 
under the Original Bill, a Supplemental BiU is 
improper. 

If this Supplemental Bill were allowed, it would be 
a Precedent, in all Bills for an Account, to have every 
six Weeks a new Supplemental Bill. 

Demurrer allowed (/). 
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(d) 17 Ves. 144. 
(c) lb. p. 148-9. 



(/) See Knight v. Matthews, 
ante 1 Vol. p. 566. 
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PRATT V. BRETT, 



April a6th. Mr. Pepys moved for an Injunction to stay Waste 
Injunction on the usual Certificate of the Bill being filed, and an 

granted ta stay Affidavit of the Plaintiff verifying the Statements in the 
Waste, and from gjjj ^^ Defendant was Tenant from year to year of 
sowinst LomL 
%oitk Mustard *^ Plaintiff, of a Farm of 200 Acres, in Norfolk, at a 

Seed, oi' any ^^^^^ ^^ 200 L per Annum; and being at Michaelmas 
other pernicious last in anear 300/. and upwards for Rent, the Plaintiff, 
Crop. in January, caused a Distress to be levied upon the 

Farm, but sufficient was not found to pay the Rent 
and Costs of the Distress; and at Lady-day last^ a 
further Sum of 100/. became due for Rent whioh had 
not been paid. The Defendant, together with two of 
her Sons, in revenge for the Distress, proceeded to cut 
down Timber and H^dge^^rows, and, contrary to her 
Covenants, to cultivate the Farm in an unhusbandlike 
manner, and threatened to plough up many Acres of 
ancient Meadow and old Pasture Land, and to sow 
the same with Mustard Seed, or other pernicious Seed9> 
for the purpose of injuring the Estate ; and had sown 
upwards of fifty Acres of Arable Land, which had been 
ploughed up, with Mustard Seed; which seed was very 
injurious to the Land, and required many years to 
eradicate ; and while the same remains in the Land, 
which' it will do for years, the Crops sown on the said 
Lands will be mixed with the Mustard^ so as to be 
greatly retarded in theii: Growth, and much injured in 
their Produce. 




Pratt 
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Mr. Raupell, (Amicus Curia,) said, that in the case of 
a Farm in th€ Isle of Ely, the Lord Chancellor had 
granted an loj unction against sowing Land with Mus- 
tard Seed. Brett. 

The Vice-chancellor : — 
You may take an Injunction. 

The Injunction was as follows : — *' This Court doth 
order, that an Injunction be awarded against the said 
Defendant SaroA Brett, to restrain her Servants, Agents, 
and Workmen, from pulling down, damaging, or 
destroying any of the Buildings upon the said Farm 
and Premises, and from cutting down, injuring or 
destroying any of the Timber or other Trees, Timber 
like Trees, Bark Wood, or Underwood, Hedges or 
Fences, now standing upon the said Farm and Pre^ 
mises, and from ploughing up any of the ancient 
M^dow, or any of the old Pasture Land belonging to 
the said Farm ; and from sowing any part of the said 
Farm and Lands with Mustard Seed, or any other 
pernicious Crop ; and from removing from off tlie said 
Farm and Lands, any of the Hay or Straw, Dung or 
Manure produced or made thereon; and from doing 
any other Waste or Destruction to the said Farm, 
Lands, and Premises, or any part thereof, until the said 
Defendant Sarah Brett shall fully answer the Plaintiff's 
Bill, or this Court make other order to the contrary/' 
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STONE aad another, v. WISHART and otherg. 

April a6th. 
The next Friend ThIS Bill was filed in the name of two Infants, by 
of Infant Petu j /f/gg,„,^ their next Friend, for an Account against 
the Defendants as Executors. The usual Decree was 
obtained, and the Master was thereby directed, amongst 
other things, to appoint a proper person to be a Re- 
ceiver of the Rents and Profits of the Real Estate of 
the Testator. 



turners, not pcr- 
mitted to act as 
Reeeiverm 



Mr. Rose now moved, on the part of the Plaintiffs, 
that J. Higgins, the next Friend, might be at Liberty 
to go before the Master, and propose himself to be the 
Receiver. 

Mr. Raupell, on the part of the Defendants, con- 
sented to the Motion. 

The Vicb-Chancellob : — 
I cannot accede to this Motion, although it is con- 
sented to. It is the duty of the next Friend of these 
Infants to watch the Accounts and conduct of the 
Receiver, to be control over him. The two characters 
cannot be united ; they are incompatible* 



Motion refused. 
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HOTCHKIN V. HUMFREY, and others. "^-^^ ' 

aoth April. 

The Bill stated that, by a SetUement, 15th June ^^'^ ^^*3^- 

1765, between Lebbeus Humfrey, of the first part ; ^3f « Setilemcni 

Anna Maria Smalley, Spinster, of the second part; ^^^^ Marriage, 

and Robert Hotchkin and Thomas Halford of the third ^^f^ m * 

part ; reciting an intended Marriage between Lebbeus tees for 500 

Humfrey and Anna Maria Smalhy^ certain Lands were years, in Trust, 

conveyed to Hotchkin and Halford, to hold the same for thai if the in- 

the use of L. Humfrey for Life; then to his intended ^^^^d Husband 

Wife for Life ; and after the decease of the Survivor of ^^^^^ '^"^'"^ 

them to Hotchkin and Halford for a Term of 500 years; x)a„-j|^^ 

and after the expiration thereof, to the use of the Heirs Daughters, 

of the body of A. M. Smalley by L. Humfrey, and for younger Son or 

want of such Issue, to the right Heirs of L. Humfrey ^^^m, that should 

for ever. The Trusts of the 500 years Term were de- *f ^^^^the 

dared to be, " In case the said Lebbeus Humfrey shall I*"* I , 
-i ^ . ^ , r. decease of tho 

leave one or more Daughter or Daughters, younger Son Survivon of 

or Sons of his body on the body of the said Anna Maria them, the Trus' 

Smalley, his then intended Wife, begotten, that shall be tees should raise, 

iiving at the time of the decease of the Survivor of them, 4*<^- 2000 /./or 

the said Lebbeus Humfrey, and Anna M^ria his intended '^* ^^l^ or 

Wife, that then the said Robert Hotchkin and Thomas ^''^'T "^ ^"""^ 

UaugfUer or 
Halford, or the Survivor of them, his Executors, Ad- Daughters 

ministrators or Assigns, shall, out of the Rents, Issues tfounger Son or 

and Profits of the said Lands, &c. so to them limited Sons, the same 

to be paid to 

such Daughter, if but one, and no younger Soh, at IS or Marriage; and to 

such younger Son, if but one, and no Daughter, at ii, vnth Afhwance for 

Maintenance in the mean time, i^c ; and if there shall be more than one 

Daughter or younger Son, then to be paid to such Daughter or Daughters at 

18 or Marriage; and to such^ounger Son or Sons at at years, Src, held, that 

ike Seulement did not vest any thing in Children who died before the decease 

qf the surviving Parent. 

Vol, IL F 
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for the said Term of 500 years, or by leasing, mortgag- 
ing or selling the same, or any part thereof, for all or any 
part of the said Term, raise the Sam of 2,000/. for the 
Portion or Portions of stick Daughter or Daughters, 
youngerSonor Sons, tke same to be paid to such Daughter, 
if but one, and no younger Son, at her age of 18 years 
or day of Marriage, which shall first happen ; and to such 
younger Son, if but one, and no Daughter, at his age of 
21 years, if the same can so soon be raised, with such 
allowance for Maintenance in the mean time, not exceed- 
ing the Interest of his or her respective Portion, as the 
said Lebbius Humfrey and Anna Maria Smalley, or the 
Survivor of them, shall by his or her last Will aad Tes- 
tament in writing, or by any other Deed or writing, 
to be by such Survivor duly executed under his or he^ 
Hand and Seal, declare or appoint, and in default thereof, 
with Interest after the rate of 4L per Cent, by the year, 
to be accounted from the decease of the Survivor of 
them, the said Lebbeus Hunffr^ and Atma Maria his 
intended Wife ; and if there shall be more than one 
Daughter or younger Son, then to be paid to such 
Daughter or Daughters, at the age of 18 years or days 
of Marriage, which shall first happen; and to such 
younger Son or Sons, at the age of 2 1 years (if the same 
could be so soon raised,) in such proportion, and with 
such Allowance for Maintenance in the mean time/ not* 
exceeding the Interest of their Portions, as the Survivor 
of them, the said Lebbeus Humfrey and Anna Maria 
Smalley, by his or her last Will and Testament, or by any 
other Deed in writing, to be executed as aforesaid, shall 
direct and appoint, and for want of such Appointment, 
the said aoooL to be equally divided amongst them at 
tl)e times aforesaid, with Interest for the same at the 
cate of 4 ^ per Cent, per Annum, to be accounted from 
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the time of the decease of the Survivor of them, the 
said Lebbeus Humfreyf and Anna Maria his intended 
Wife ; and from and after the said 2,000/. and the In- 
terest thereof, shall be fullj satisfied and paid, and the 
Trustees reasonable charges defrayed ; or in case there 
shall be no such Daughter or Daughters, younger Son or 
Sons that shall live to receive the same, then the said Teml 
shall cease, determine, and be utterly void ; provided 
always, that if the Person or Persons to whom the Re- 
version and Inheritance of the said Premises expectant 
on the said Term shall, by virtue of these presents ap- 
pertain, do and shall well and truly pay, or cause to be 
paid, unto the said Daughter and Daughters, younger 
Son and Sons, the several and respective Portions, 
Maintenance and Maintenances hereinbefore appointed, 
then, or in case the said Lebbeus Hurnfrey shall in his 
Mfe^time advance and prefer his Daughter or Daughters, 
younger Son or Sons, with Portions equal to what is 
hereby intended them, that then the said Term of 500 
years shall attend the Reversion and Inheritance of the 
said Premises, or be assigned or transferred as the 
Person so paying the same shall direct, any thing herein 
to the contrary thereof in any wise notwithstanding.** 
The Settlement then gave a Power of Appointment and' 
Revocation to Lebbeus Hurnfrey and his Wife. 
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The Bill further stated, that the Marriage took place, 
and that there were five Children — John Hurnfrey, who 
died ; the Defendant, Lebbeus Charles Hurnfrey ; A. M. 
Hurnfrey ; Elizabeth Hurnfrey, the Wife of James Morpott, 
who died ; and Hester Hurnfrey, the Wife of Hunger- 
ford Fowe; that all the Children attained 21: That 
Lebbeus Hurnfrey, the Father, died in July 1792, leaving 
his Wife him surviving ; that Anna M. Hurnfrey, the 

F 2 
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Daughter^) died, single, and appointed Lebbeus Charles 
Humfrey and Hester Fowe her Executor and EiEecutriK> 
who proved her Will; that Elizabeth Humfr^, after- 
wards Morpott, diedy and her Husband took out 
.Letters of Administration to her; that Hannah M. 
Humfrejf, the (Mother,) died in 1 8 1 3, having survived the 
said ji. M. Humfrey f her Daughter, and also the said 
Elizabeth Morpott, her Daughter, whereby the De- 
fendants, Ijebbeus Charles Humfrey and Hester Vawe^ 
were the only Children of Lebbeus Humfrey, Bndjinna 
Maria his Wife, living at the death of the Survivor : — 
That no Appointment was made, or any Revocation of 
the Uses of the Settlement: — ThaiThomas Halfard, and 
afterwards Robert Hotchkin, died ; and that the latter, 
by his Will, appointed the Plaintiff his sole Executor, 
who proved his Will, and thereby the 500 years Trust 
Term became vested in him ; — ^That the 2,000/. had not 
been raised, and that contradictory Claims having been 
made, the Plaintiff had been prevented carrying theTrusts 
of the Term into execution : — ^That Lebbeus Charles 
Humfrey, and Hungerford Fowe and Hester his Wife^ 
claimed to be entitled to the whole of the said Sum of 
2,000 /. with Interest at 4 L.per Cent., from the decease 
oiAnna Maria Humfrey : — ^That James Morpott, as the 
legal Representative of bis late Wife, claimed to be 
entitled to one fourth part of the 2,000/., with Interest 
thereon; alleging, that in default of Appointment, 
all the younger Children of Lebbeus Humfrey and. 
Anna Maria Humfrey took vested Interests in their 
Share of the 2,000/., whereas the said Lebbeus Charles 
Humfrey, and Hungerford Votve and Hester his Wife,, 
contended, that according to the true construction of 
the Settlement, the whole of the 2,000 /. was, on the 



CASES IN CHANCERY. 

desth of the said Anna Maria Humfreyi payable to each 
ef the Children of the said Libbeus Humfrey and Anna 
Maria his Wife, as were then Uving. 

TTie Prayer of ihe Bill was, that it might be declared 
to whom the 2,000/. with the Interest due thereon, 
ought to be paid ; and that directions might be given 
for raising the Money by Sale or Mortgage of the 
Estates comprised in the Term of 500 years. 

' The several Defendants, by their Answers, insisted 
on their claims in the manner stated in the Bill. 

Mr. Heald, for the Plaintiff, said he was a mere Trus- 
tee, who submitted to act as die Court should direct 
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Mr. Hartj and Mr. Sugden, for the Defendants, 
Humfrey, and Fowe and Vx : — 

The question is, whether, under this Settlement the 
Representatives of Children who died before the decease 
of the surviving Parent, take ; or, whether only such 
Children take as survived the surviving Parerit i The 
only event in which the Portions are to be raised is, if 
younger Children are surviving at the death of the sur- 
viving Parent, so that if all the younger Children had 
died before the longest liver of the Parents, no Money 
could have been raised. Any other construction would be 
to make a new Settlement, and though two only hai^ sur- 
vived, they alone are entitled. Wingrave v. Palgrave (a), 
comes very near this Case. If the Settlement is clearly 
and unequivocally expressed, as it is in this Case, die 
Court must abide by it. Howgrave v. Cartier{b)' 



(a) 1 P. Wms. 404. 



{b) 3 Ves. and Bea. p. 79, 
see p. 85-6. S. C. Coop. 66. 

3 
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Mr. Troweff and Mr. Simpkinson, for tbe Jfe^ 

fendant8> the Representatiyes of the deceased 

Children : — 

By this Settlement the Parties intended to provide for 

air the younger Sons at 21, and Daughters at 21, or Mar* 

riage. A Daughter attained 21, and marriedi and died 

in the life-time of the Parents. It could not be meant 

that if a Daughter married and died, she should not be 

entitled to a Portion. We admit, that if all the younger 

Sons and Daughters had died before the surviving Parent^ 

the Portions would not have been raisable, but here 

Children survived, and the Portions were therefore rais- 

able, for the benefit of tbe deceased, as well as the 

surviving. Children. This construction was given ia 

Case, King v. Hase{cy. 

The passage in the Trust Deed, directing payment 
of the Portions, if there should be two or more Children,, 
is general, it not requiring them to be living at the death 
0{ tbe surviving Parent. The word ^ such'' is not 
used in that part of the Deed, to as to confine the 
payment to ChUdren before detcribed. Tlie Court is^ 
always anxious in these Cases to include deceased Chil- 
dren, as appears from Woodcock v. Duke of Dorset (d)^ 
Hope V. Lord Clifden{ey, and odier Cases. In Powii v. 
Burdett (/), where the Settlement resembled the present, 
the word have, which is used in this Settlement, was con«> 
strued have, so as to give a Portion to a deceased Child. 

Mr. Hart, in Reply :<— • 
The Court must look at the word* of the Instrumenty 



(c) 9 Ves. 428. 

(<0 3Bro. C.C. 569* 



(e) 6 Ves. 499. 
(/) 9 Ves. 428;, 
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and tlioagh it may incline to favour deceased Children, 
yet it will not feel at liberty to read the Instrument 
otherwise than it must be understood in common 
parlance. The deceased Children did not survive the 
surviving Parent, and cannot therefore take, the words 
of the Settlement being imperative, that only surviving 
Children should take. The Portions were to be raised 
out of an Estate, which distinguishes this Case from 
those in which there was a Fund in existence which 
must go somewhere, and where a greater latitude of 
construction might be admitted. Where Money is to 
to be raised, it may not be the intention to burthen the 
Estate, unless in the express case provided for. Though 
the word '* such*^ is omitted in the Clause directing 
the payment if there should be two or more Children ; 
yet by the context it is clear that, only surviving ChiU 
dren were meant. In Woodcock v. Duke of Dorset, the 
Report of which Case in Browne is corrected in a note 
to Howgrave ▼ Cartierig), the Money was already 
raised. Powii v. Bnrdett was determined upon the 
power given of advancement to the Children in the 
Settlement, but there is no such power here. In 
Hope T. Lord CUfdenf the intent was clear in favour 
of deceased Children ; but under this Settlement the 
intent is equally clear that they should be excluded. 
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His Honor, at the close of the Argument, said, that 
independent of the Authorities, he had no doubt ; but 
he would look into them. 

TheVicE-CnANCELLOR [after stating theCase]:— - 
The Question is, whether the 2000/. vested in all 



19th May. 



<^) 3 Yes. and Bea. 83, aud see S: C. Coop. p. 66. 
»4 
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the four Children of the Marriage, or ia the twooaly 
that survived the surviving Parent. In order to deter^ 
mine whether aH the Children took vested Interests, it 
is important to consider in vohat event the 2000/. was 
to he raised. As to that, there is no ambiguity in the 
Deed. The words are, ** In case the said Lebbem 
Humfrey shall have one or more Daughter or Daagh* 
ters, younger Son or Sons of his Body, on the body of 
the said Anna Maria Smalley, his intended Wife, 
begotten, that shall be living at the time of the decease 
of the Survivor of them the said Lebbeus Humfrey^ 
then the Money is to be raised. If all the Chil- 
dren had died before the surviving Parent, the Fund 
could not have been raised. It was to be raised 
only on the contingency of one or more Children sur- 
viving the surviving Parent. The Deed then states 
for whom the Money was to be raised, ** For the 
portion or portions of svch Daughter or Daughters, 
younger Son or Sons, &c.", and then the Deed states 
the mode of payment^ ** the same to be paid to such 
Daughter, if but one, and no younger Son, at her age. 
Sec.; and to such younger Son, if but one, and no 
Daughter, at his age, 8lc." providing only in this part 
of the Deed for the payment to one Daughter, or one 
younger Son ; but afterwards, the Deed provides for a 
plurality of Sons and Daughters; '* and if there shall 
he more than one Daughter or younger Sod, then to be 
paid,"&c. ; and if no Appointment, equally; thus making 
an entire provision, in all events, for all such Sons and 
Daughters as should survive the surviving Parent. And 
though in the Provision for payment, ** if there shall be 
more than one Daughter or younger Son,'' the word 
' such' is dropped ; yet if that word is material, the word* 
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V more than one" are equivalent, it being only a com- 
pletion of the sentence in which one such Daughter, 
and one such Son, are mentioned. 

If the Children who died before the surviving Parent 
are to be considered ^ having taken vested Interests, it 
must follow, that a vested Interest was given in a con- 
tingent Fund. Can that beP When a Fund is contin* 
gent, the Shares to be paid out of it must be contin- 
gent. If all the Children had died before the surviving 
Parent, the Fund would not have been raisable, and 
therefore till such Parent's death it was uncertain and 
contingent whether it could be raised. The intention 
appears to nie, therefore, to have been to provide 
only for such Children as should survive the surviv- 
ing Parent. The usual argument in favour of vesting, 
from the great inconvenience arising to the Chil- 
dren, if no provision can be made for them during 
the Lives of both their Parents, whatever may be their 
Ages, ^ their wants, and their most important Interests, 
cannot be used to assist the construction of a Deed 
like th'? present, the whole plan of which, in respect to 
the Fund in question, is exposed to that objection, and 
cannot'^y any interpretation be obviated, it being im- 
possible to make any Provision out of this Fund during 
the Lives of both Parents for an; Daughter or younger 
Child, however pressing the exigency, the Fund itself 
not being previously in existence, nor any certainty 
that it ever will be raised. The objection proves too 
much. It is not an argument against the construction 
of any particular expressions or parts of the Deed, but 
to the whole of it. It is the necessary and unavoidable 
consequence of tl^e contingency on which the raising 
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of the Fund is made to depend, that any prior dispo* 
sition of any part of it in favour of any younger Child 
during the Lives of the Parents, however urgently 
demanded; cannot take place. If it be hard on the 
Children attaining Twenty-one, to be precluded from 
participation by not surviving their surviving Parent, 
would it not be still harder on all the younger Children 
to be precluded under similar circumstances? And it 
being impossible to deny such to have been the inten* 
tion of the Parties to this Settlement in the latter Case, 
how can any presumption be raised from any general 
abstract principle, or conjecture, that such could not 
be the intention in the former i A partial exclusion of 
some cannot be more objectionable than a general 
exclusion of all under the same circumstances. The 
exclusion in both Cases is the effect not of any con- 
jecture or inference, but of the express and positive 
Forms of the Deed, and the whole Plan and Object, to 
which the provisions of it, in respect to this Fund, is 
directed. 



Let us next consider how this Case is affected by 
the Authorities. Wingrave v. Palgrave was a dear 
Case. It is not necessary to go through the Cases, 
all of them having been brought together by the 
Master ^ the Rolh, with his usual ability, in Howgrave ' 
and Cartier{k). The principle there laid down, is, 
that, " If the Settlement clearly and unequivocally 
makes the right of the Child to a Provision depend 
upon its surviving both or either of the Parents, a Court 
of Equity has no authority to control that disposition. 



(*) 3 Ves. and Dca. 79. S. C. Coop. 66. p. 85^6. 
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If the Settlement is incbrrectly or ambigaoosly ex« 
pressed, if it contains conflicting and contradictory 
Clauses, so as to leave in a degree uncertain the period 
at whidi, or the contingency upon which, the Shares 
are to vest, the Conrt leans strongly towards the con- 
stniction which gives a vested Interest to the Child 
when that Child stands in need of a Provision, usually 
as to Sons at the age of Twenty-one ; and as to Daugh* 
lers at that Age, or Marriage/' 
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Wherever, therefore, the intent can be clearly col- 
lected, that must govern; and in this Case, I think, 
there is a clear intent that the surviving Children were, 
exclusively, to take. 



SMYTH t;. SMYTH. 

The Bill stated— A Settlement, 97th and 28th May 
1757, by which certain Lands were settled for life 
upon the Plaintiff, in case she survived her Husband, 
for her Jointure :—*That Plans for the Improvement 
of the Port of Brittoi were in agitation, and the 
attention of the Public called thereto; and that it 
would be difficult to execute the Improvement with- 
out the Lands so settled by way of Jointure on the 
Plaintiff :~That Sir J. H. Sn^th, deceased, in the UUiew 
part of his Life made frequent applicatitms to the 



25thy 29 th April, 
14th May. 

A Lease sovght 
to be set aside, as 
lutoiHg been 6b ^ 
tained by Sur» 
prise and Fraud r 
but, under the 
circumstances^ 
the Bill dis- 
missed. 
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Plaint^ to give t^ her Jointure {a); but she always 
refused, although repeatedly urged so to do : — That Sir 
J. H. Smyth died 30th March 1803, and was buried 
13th April : — ^That immediately on his Death the De- 
fendant prevailed on John Abbot (in whose honesty and 
integrity at that time the Plaintiff placed the greatest 
confidence,) to make a Proposal to her to give up to 
the Defendant for the whole term of her Life, all her 
Jointure Lands, for a clear annual Rent of 500/., which 
he considered as an adequate consideration, and stated 
large outgoings for repairs, and other outgoings affecting 
the same : — ^That no Settlement or valuation was made : 
— ^That the Plaintiff was totally ignorant of the value of 
the Lands : — ^That the Defendant and Abbot were well 
aware that 500/. was a very inadeiquate Rent: — That 
a Survey was then in contemplation, if not made, by 
which it appeared the Lands were of much greater value, 
exclusive of Coal : — ^Tbat conceiving the Terms to be 
just, the Plaintiff consented to the Lease without the 
slightest examination on her part, and that she was 
unfit and incapable of Businessjrom the recent loss of her 
Husband: — ^Thatthe Lease, dated 12th April 1802, was 
prepared and executed before the Inierment of her 
Husband, and was not examined by the Plaintiff or 
any Professional Person ; nor bad she any counterpart 
of the Deed till about four Months previous to the 
filing of the Bill: — ^That/ii&ii/tire^ of Lease and Release, 
dated 21st and 22d September 1804, were brought to her 
at ^(Pymofi^A, for signature, by which it appeared 10,000/. 
was given for 45 Acres, part of the Jointure Lands :— 
That Plaintiff had lately instituted a minute inquiry, 

(a) The passages in the Bill, upon by His Honor in the 
Answer and Evidence, put in statement of the Case. 
Italics, were laid a stress 



CASES IN CHANCERY. 77 

•and found that 412 Acres of Land, with seyeral Houses, 18 17. 

were worth, to be let, 1,200 /• at least:— That the 
Lease was obtained under circumstances of Surpristp •^vtth 
Concealment, and Fraud*. — ^That she was kept in igmn Smttr. 
mnce of the Value of the Estates and Property included 
in the Lease : — That the Lease specified none of the 
Parcels : — ^That she is entitled to have the Lease deli- 
Tered up to be cancelled, and to have an account of the 
Rents and Profits : — ^That she was ignorant of the. out- 
goings of the Estate, and of its quantity and value ; 
consulted no Professional Man; had no copy of the 
Lease ; and was in a bad state of Health. 

The Prayer of the Bill was, that the Lease might be 
declared to have been obtained from the Plaintiff by 
Surprise and Fraud, and that it might be delivered up 
to be cancelled, and an Inquiry directed as to the Sale 
in 1S04, whether it was for her benefit; otherwise that 
it might be declared fraudulent as against her, and 
that the Defendant might make good all loss. 

The Answer of Sir H. Sn^th, stated the Plaintiff 
to be entitled to other Real and Personal Estate, 
^besides her Jointnre: — That James Abbot acted for 
thirty years in the capacity of Steward to the Family : 
r*-That he was employed by the Plaintiff as her 
Steward or Land Agent, and was still in that capacity : 
— ^That Abbot proposed, as an advisable arrangement, 
that the Plaintiff should dispose of her Life Interest 
in consideration of a clear yearly Rent; and that 
the Plaintiff having approved of the proposal, she 
referred to Abb<^ as to what would be a reasonable 
Annual Rent : — ^That he had every means of knowing the 
fair Value of the Premises, independent of unforeseen 
contingencies ; and he fixed the value at 500/. a year : — 
That the Rent uas not fixed in consequence of any sugges* 



78 CASES IN CHANCERY. 

1817. tionupon the part of the Defendant :— That Jbbot, bjfthe 

direction of the Plaintiff henelf prepared the Luue^ and 
Smtth ^Jj^ Drfendant consented thereto i—That it was not pre- 
^unn. po>red by his direction, nor was Abbot in any manner 
if^uenced by him, but was left to act at his own di»- 
cretion : — ^That Abbot was not more the Agent of tibe 
Defendant, than of the PlaintiiFy and that he was ac- 
customed to prepare Leases : — ^That he has regtdarhf 
paid the annual RerU of 500/. without any deduction, 
and that the Rent was accepted by the Plaint^ up to the 
2gth of September last : — That he considered the Estate to 
have been let according to its value; and that he had no 
knowledge it was of greater value after deductions for 
Repairs and other Outgoings: That the Plaintiff re- 
sided within a short distance of the Lands, and was well 
acquainted with them : — That Abbot'dld not make out, or 
show to the Plain tifF, any statement or valuation of the 
settled Lands :— That he made no representations, nor did 
he believe that the Plaintiff was guided by the represen- 
tations of Abbot, hut that she was induced to accept the 
proposal from her own personal knowledgeof the Estate : 
— That he believes the Lands would not have let for more 
than 500 L a year : — That in 1803, ^ B^'^ ^^ passed for 
the improvement of the Harbour {^Bristol: — ^That the 
Plan was unknown to him when he took the Lease : — 
That he and others expected the Lands would be dete-* 
riorated .-—That during the last ten years the value of 
Land has been over-rated : — ^That the Plaintiff resided in 
the neighbourhood of Bristol, and near to the settled 
Estates^ and had every opportunity of knowing the 
actual vafaie of the Land, in each year since the granting 
of the Lease ; but never objected to the arrangements .•— » 
That Money has been expended, and Provisions made 
on the fttth of the Lease :— That oae part of the Lease 
was deposited with Abbot for her. 
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The Defendanty in his Answa- to the amended Bill, 
stated, that the settled and unsettled Lands lay together 
indiscriminately in different Fanns ; united in the same 
Indosurcy confused and indistinct, and could not be 
known or separated without difficulty : — ^That soon after 
the Lease a new Survey was made at considerable 
Expense: — ^That the Lands were re-let 35tb March 
1803, at advanced Rents: — ^That the settled Lands 
were of the saihe value as those unsettled : — ^That by 
the Lease the Defendant had it in his power to divide 
the Land into well assorted and convenient Farms 
for the occupation of the several Tenants, and also 
to secure possession for any time : — That Plain- 
tiff was Tenant for Life without a power of leasing. 
That no Coal Pits were opened : — ^That the Defendant^ 
besides the 500/. Rent, was liable to the following 
charges in respect of the Land, viz.; Land Tax, 
32/. i2s. 3d.; Tithes, 53/. 2s.; Agency, 38/. lis.. 
Property Tax, 77/. 2 s.; making in the whole 201 /. js. jd. 
besides incidental expenses, and subject to losses by 
Fire, Tempest, and failure of Tenants, &c. 

The PZoftit/f^ examined several Witnesses. 

First, Josiah Eastomy a Land Agent, who stated the 
yearly value of the Lands in 1803, to be 1,160/., if let 
for seven or fourteen years: and 1,100/. if let at Will: — 
That in 1812, the yearly value of the Lands on a seyen 
years Lease, was 1,300/.; on a fourteen years Leas^i 
1,200 /. ; and if let at Will, 1,300 /. ; and that his calcu- 
lation was formed on a comparison of the probable 
quantity of the produce of such Lands, and the market 
price of such produce at that time, and the present. 

2dly. Jeremiah Cruse,a, Land Agent, who computed the 
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1817. yearly yalne of the Lands to be. in 1802. on a seven or 

fourteen years Lease, 1,100/.; on a holding at Will,, 
Smtth 1,050/. or thereabouts; and that in 1803, the Lands 
Smyth ^^^^ worth a little more. That in 1812, the yearly 
value of the Lands, if let at Will, were worth 1,450; 
if let for seven years, 1,350 ; if for fourteen yean, 
1,350/.; and in the Summer of 1812 were worth 
yearly, 826/. i^s. 4 J, 



3rdly. John Keedwell, Gentleman, stated, the Lands 
were in 1802, worth yearly, on a seven years Lease, 
1,200/.; on a Lease for fourteen years, 1,260/.; on a 
Lease at Will, 1,167/. In 1812, they were worth 
about 1,500/. on a seven years Lease; about 1,400/. 
on a twelve years Lease; and on a Lease at Will, 
1,556/.^ or thereabouts. 

4thly. James Mills, a Land Surveyor, deposed that in 
1802, the Lands, if let on Lease for seven or fourteen 
years, or at Will, were worth yearly, 1,173/. 5#. 3A: 
That in 1803, they were worth 1,218/.; and in 1812, 
worth 1,564/. 7 s.; That being Pasture Lands, there 
was no differenoe in the value for whatever time they 
might be let. 

5thly . Robert Maynard, Gentleman, by his Deposition 
stated, that in 1802 and 3, the Lands were worth a 
yearly Rent on a seven years Lease, of 1,200 /. ; on a 
fourteen years Lease, 1,260 /. ; to hold at Will, 1,167 '• » 
and were worth in 1812, on a Tenancy at Will, 1,556 /., 
and not quite so much if let on Lease; that he did 
not know or believe the Property was improved by 
alterations. 
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iSthly. JlndrewGoss deposed, he paid Rent at the^rate 
of 4 7. per Acre for Spitman's Mead. 

ythly. James Abbot deposed, that for thirty years he 
had been acquainted with the Land: — ^That the Land 
was not let at any fixed price per Acre : — ^That it was let 
free«froai Land Tax, Great Tithes and Repairs; — ^That 
the Lettings in 1782, 1786, 1798, 1800, iSoi, 1802, 
were free of Land Tax, Poor Rates, Vicarial Tithes, 
and Repairs: — That he frequently accompanied Sir 
X H. Smyth in valuing and surveying the Lands :— That 
the net annual value was, in his judgment, 500/. or 
thereabouts, in 1802, and 580/. in 1803, or thereabouts : 
—•That the value was not so great if the Lands were let 
by themselves ; but he estimated the same to be of the 
value stated, because they were let with other Lands. 
They were worth 60 L per Cent, more in value in 1812, 
than in 1803: — That no communication as to his being 
Steward to ike Defendant was made to him at the time 
he proposed the Lease, or as to Improvements, or the 
increased value of the Estate 'f but shortly after the 
Funeral, the Defendant told him he meant to continue 
him : — ^That he suggested the Lease by reason of the 
scattered situation of the different Lands:— That the 
Plaintiff inquired of him, what, in hiis judgment, would 
be a fair Rent of this Estate ; and having considered the 
same^ he replied, he thought the annual Sum of 500/., 
clear of all deductions, would be a fair and equitable. 
Sum between the Plaintiff and Defendant, and there- 
upon both Parties acquiesced in such Proposition : — 
That the Plaintiff immediately directed him to prepare 
a Lease, and to get the same completed as soon as he 
could. There was no previous communication with 
either. — ^That the Iiease was executed after the Funeral : 
Vol. IL G 
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1817. — ^That he considered himself acting as the Agent, and 

on the behalf, as well of the Plaintiff as of the Defen^ 
dant : — That if let to solvent Tenants for twelve years in 

Smith. ^^^^> *^® Lands were worth a yearly Rent of 530/.; and 
in 1803, a Rent of 600 /. : — ^That a Survey of the Land^ 
was made by Smith and Cruse in 1803 ; and there was 
a rise in Rent of 150 : That the Plaintiff was in good 
health when she executed the Lease, and did not appear 
to be in any distress of mind. 

On the part of the Defendant, several Witnesses were 
examined. 

First. John Browne, a Land Surveyor. He stated, that 
the Land was l^s valuable to let if separated, and 
occupied distinctly from the other Lands, by reason of 
their being so detached and separated, and less con- 
venient for occupation, and were inferior in value to 
the unsettled Lands : — ^I'hat a clear yearly Rent of 500/. 
might have been fairly offered to and accepted by a 
Tenant for Life, as a fair and fnll compensation^ and 
satisfaction for her Estate therein. 

2dly. John M. Tucker, a Land Surveyor, who deposed^ 
that a deduction of 100 L should be made in the Rent, 
if the Lands were let separately, and if let by a Tenant 
for Life, without a power of leasing, a further deduction 
should be made of 53 L : — That 500/. was a fair Rent. 

■ 3dly. Henry Browne, z Land Steward, stated, tRat a 
deduction of 100/. ought to be made from the value 
of the settled Lands, if let by a Tenant for Life without 
a power of Leasing : — ^Tliat a Rent of 500 /. might have 
been fairly offered in 1802, for the settled Lands :— That 
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lie l>e]ieved the alterations for the Improvement of the ^ |8l7^ 
Harbour of Bristol would lessen the value of the Lands, 
And that the Works would be injurious to them :— That^ 
William Gore Langton, and Paul Methuenj who owned Smtth. 
contiguous Lands, were of the same opinioo. 

4thly. James Jbboi, (who was examined also on the 
part of the Defendant,) deposed, that for 20 years before 
*/. H. Smyth's death he was employed as his Steward :-w 
That the settled Lands consisted of 416 Acres, and the 
unsettled Lands, 3,334 Acres, which with 250 Acres of 
Park and Demesne Lands, make 4,000 Acres : — ^That thd 
Land was let together at one entire Rent from year to 
year: — ^That the Land was intermixed, and so as to render 
a separation difficult and inconvenient : — That by reason 
of duch separation and distance, the settled Estates would 
have been less valuable to let if separated and occupied* 
distinctly :— That a few days after llle death of Sir J. H. 
Smyth he proposed the substitution of a net annual Rent 
of 500/.. without anj previous communication whatever 
with the Defendant : — ^That his motive for doing so wa& 
from the intermixture of the Lands, and the difBcalty^ 
expense and trpuble of dividing and inclosing the settled 
Lsoids anew, and the diminution in their value, if the 
same were let separately, and from his conviction that 
it was for the mutual interest both oi the Plaintiff and 
Defendant i — ^That he made such proposals on behalf of 
both, and that the same was approved of by both : — 
That he was acquainted with the specific portions of 
the Estate settled on the Plaintiff; and that he did then, 
and doth now, believe that a clear annual Sum or Rent 
of 500/. was at that time a fair equivalent to be offered 
for the Interest of the Plaintiff during her Life ia the 
settled Estates :— That the amount of die Rent paid the 

G 2 
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181 7. ^ late Sir J. H. Sn^h for the settled Estate was 631 10,' 
from which was to be deducted, Repairs 27/. 105.-^ 
Smyth Land Tax, 32 /. 1 2 5. 3 </•— Great Tithes, 53 /. 8«.— Poor 
Smyth* Rates, 32/. — Vicarial Tithes, 61. los., making to- 
gether 152/. 3$., which deducted from the Reut left 
478/. 195. gd,, the net Rent paid : — ^That the Land was 
K*let in 1803 at an advanced Rent, in consequence of a 
valuation by Messrs. Smith and Cruse : — ^That the ad* 
vanced Rent amounted to 687/., which, with a dedu(5tion 
for Land Tax, 32/. 12 3.3(2., and for Great Tithes, 
53 /.-^Sv, left a Rent of 600/. 195. gd. : — ^That the Yalu- 
ation included JVorkington Brice, which was let at 75/. 
on a Lease, and whicb was valued at 109/. ss. a year, 
making a difference of 34/. 34. : — ^That he prepared the 
Lease in question under the joint authority and directions 
of the Plaintiff and Defendant, and considered himself 
as intrusted on behalf of both i^^That he was desired by 
the Plaintiff to be expeditious, as she wished Jo settle all 
her affairs with the Drfendant preoious to her leaving 
Ashton Court : — ^That he was employed by the Plaintiff 
as her Steward or Agent as to all her landed Estates : — 
That the Plaintiff left Ashton Court in June 1802, and 
hath continued to reside at Redcliffe House, Bedminster, 
Bear Bristol, in the centre of the several Estates, settled 
not above six miles from the eztremest part thereof: 
— That the Plaintiff was conversant in the transaction of 
matters of business : — ^That he was hostile to the improve- 
ment of the Harbour, apprehending ill effects from it : 
— That Clutterbuck, the Steward of Gore Langton, Esq. 
was of the same opinion. 

Sir Samuel Romillij/, Mr. Hart, Mr. Heald, and 
Mr. Allen, for the Plaintiff: — 
Tlus Lease ought to be set aside, it having beea 
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eBtained without an adequate consideration, and by 1B 17, 

•urprise. The Lease was obtained from the Widow, . ^^ 
whilst her Husband lay dead in the house, at a time J" 

when she could not be in a state of mind enabling her Swtth. 
to exercise any judgment. Such rapidity in obtaining 
the Lease is of itself a strong feature of fraud. No 
Kental was shown to her. No valuation was made of 
the Estate, nor any person consulted except Abbot 
The Lease did not particularize the Land leased, but 
referred to the Settlement, and gave her no information 
of the property she was leasing. The Lease was repre- • 
sented to her as beneficial, but^ the fact was, as shown 
by the evidence, that the- Rent reserved was not one 
half of the yearly value of the Lands. The grossness 
of the inadequacy is such, that fraud must be inferred. 
As the Lease was represented to be a beneficial one, 
and it turns out quite the contrary, the representation 
was fraudulent, and the Lease is not binding. Forty-four 
acres of this Land have been sold to the Bristol Dock 
Company for 10,000/. The joining in the Lease and 
Release to the Bristol Dock Company, in 1804, cannot 
be considered as confirmatory of the previous Lease. 
There was no- express confirmation, nor can it be in- 
ferred, the Plaintiff being then ignorant, as she was- 
when the Lease was granted, of the value of the Lands; 

Mr. Leach, Mt. Bell, Mr. Wetherell, and Mf^ 
Wilbraham, for the Defendant:-— 
If it were shown that this Lease was fraudulently* 
obtained, no doubt it might be set aside. From the 
granting of the Lease to the filing of the Bill 10 years 
and more have elapsed ; and now, after the Lands have, 
at great expense, been much improved, (improvements 
the Plaintiff must have known, as she resided near the 

©3 



Se CASES IN CHANCERY- 

Ig l7> Lands,) and after joining in a Conveyance of part of ttitr 

^ Lands to tbe Bristol Dock Companyi applies to set 

^ aside the Lease. It is not pretended that the Plaintiff 

Smtth. VSls poor, or ignorant, or without the means of adnce* 
The great rise in the value of Land in 1812, and the im« 
provement in the Harbour of Bristol, by which the 
leased Lands became much more valuable than they were 
^ that t^ime, occasioned, probably, the institution of 
this Suit. If there bad been imposition or surprise, why 
liot apply to rescind tbe contract before} The Lease 
propo^ed by jibbot was a prudent one, the settled and 
unsettled Lands being mixed, and tbe settled Land* 
jncapable of being let to such advantage to any other 
person, jibbot wa9 the confidential Steward of tbe 
Plaintiff's Husband, and was afterwards, and still is, the 
confidential Steward of the Plaintiff. He swears he 
proposed what he considered a fair Rent. He had na 
leason then to suppose that the Plan of the Bristol Dock 
Company would be carried into execution ; and was ap- 
prehensive the Lands would be deteriorated by the pro* 
posed improvement of the Harboar. Her Neigbboari, 
Gore Langton and others, were of the ^ame opinion. 
If, in settling the Rent, Abbot acted bona fidt^ and 
U turned out (a fact by no means admitted) thai he wet 
^listaken in his judgment, that would be no ground for 
setting aside the Lease. If a mutual Friend is called 
in between a Tenant for Life and a Reversioner, to 
settle a Rent to be given on a Lease firom the former to 
^ latter, both parties depending on his judgnienty 
though his judgment has mis-carried, this Court cwoot 
lelieve. An Award is not impeachable for want of judg* 
Pdent in the Arbitrator. When parties have chosen a 
Judge between them they must be bound by his judg* 
ment. When Sir /. H. Smfth died, the Land 10 questioa 
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Wat let to yearly Tenants, at a Rack Rent of 479?; a I817. 

year. The Rent proposed by Jlbbot was therefore *^ 

more than had before been received ; she has a clear Smtth 

net Rent of 500/. a year, with no trouble, and subject ^' 

Smvth 
to no contingencies. A net Rent of 500/. a year is^ 

preferable to 600/. to be paid by Tenants, considering- 
all the trouble and contingencies which accompany it. 
The Defendant knew no more of the Property than the 
Plaintiff at the time the Lease was executed. Cruse, it is 
true, valued the Property soon after the Lease at 820 L 
but after all deductions for great Tithes and Land Tax,, 
the net Rent would only be 600/.^ a year. In his valu- 
ation he did not take it into his consideration the dis- 
persed nature of the Property, which, according to the 
evidence of Henry Browne^ would make a difference in 
the Rent of the Lands, if let separately, of 100 /. a year. 
Kor did he consider the insecurity of a Tenancy under 
the Pleuntiff, who was only a Tenant for Life, without a 
power of Leasing. In his deposition. Cruse now thinks- 
he undervalued the Property. Subsequent events, pro- 
bably, altered his opinion ; but the question is not what 
he thinks ought to have been his valuation many years 
ago, but what was his valuation at the time. If that 
valuation had been made before the Lease was granted^ 
the Plaintiff would not have acted imprudently in 
making this Lease, considering the nature of the Pro- 
perty. Mere inadequacy, supposing it proved, is not 
sufficient to invalidate a Contract. Reverse the Case ; 
suppose it had turned out a losing bargain ; could the 
Defendant have applied to rescind the Contract ? Cer- 
tainly not. Several Surveyors have sworn the Land 
might have been let for double the Sum reserved ; but 
much weight cannot be laid on the opinion of Sur« ' 
veyors. Every day shows what great contrariety there is 

o 4 
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)817. in their Surveys. Thi» is a Bill to rescind a ContracC^ 

where the Court always requires a strong Case;.* 



V ' 

SteTTH 

Smtth. 



Sir Samuel Romilly, in Reply : — 
The facts of this Case are not disputed. We do not 
April ag. impute fraud either to the Defendant or Jbbot^ hut 
contend this was a Lease obtained by surprise. Abbot 
and the Defendant were probably under a mistake as to* 
the value of the Lands when the Lease was made ; but, i» 
it according to conscience, to insist on a Contract made 
'under a misconception of the value of Property ? The 
Defendant ought to have given a greater Rent than any 
other person, for the Lands were indispensable to the 
Tenants of his own Lands. If the Plaintiff, instead of 
being Tenant for Life,had possessed the Fee, and sold the 
Lands, the Defendant would have found it his interest 
to give more than any other person. There is no evir 
dence that the late Sir J. H. Smyth, obtained the utmost 
Rent he could get for the Lands. The joining in the 
Conveyance to the Bristol Dock Company can have 
no weight. The Deeds did not on the face of them 
ahow the value of the Lands. This Case has been com«> 
pared to another, as where two persons^ agree that an 
Estate shall be paid for at the valuation of a third person ; 
and that if he is mistaken in his judgment there can bci 
no relief. That is admitted ; but we say, this is the 
Plaintiffs Lease ; she fixed the Rent, and fixed it under 
a mistake. Abbot having untruly represented the Lease 
as beneficial for all parties. 

The Vice-Chancellor [after stating the Bill^ 
May 14. the Answer, and the Evidence]: — 

This is not a Bill for the specific performance of a 
Contract^ in which Case, the Court has often takea 
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great latitude m refusing it. It is a Bill> to ttt aside a* 
Lease, after an acquiescence for ten years, during which 
time the Rent has been paid half-yearly down to the Smyth 

quarter-day preceding ihe filing of the Bill. . When a •• 

Party, under no distress or incompetency, makes a 
Contract, it must be a very strong Case, to induce a 
Court 10 rescind it. The Bill states sufficient grounds 
for setting aside this Lease, if the statements had been 
supported by Evidence. Surprise or Fraud, provided 
there has been no Laches, may be shown, to invalidate 
a Contract. The charge of Fraud, made in this Bill,, 
against the Defendant9 is a serious one. What evi- 
dence is there of Fraud ? Positive Evidence there is 
none; nor any Evidence of it, unless it is to be inferred 
from the time the Lease was granted, and the other 
circumstances attending the Grant. The Defendant 
was passive as to the proposal of a Lease. It is sworn 
lie was ignorant of the proposal ; it is so sworn by the 
Defendant, and by Abbot. Did the proposal iinport 
Fraud ? The propositioi^ of a certain Rent to be paid 
to a Widow, instead of the trouble and risk, and dis- 
advantage of letting intermixed Lands, and that Rent 
greater than had before been paid by Tenants from 
year to year at a Rack Rent, does not carry Fraud on 
the face of it. Jbbot swears he meant to do what was 
right. The Proposition was made for the advantage 
of the Plaintiff and the Defendant. The Defendant 
was benefited by being able to let the settled and 
unsettled Lands together; and the Plaintiff had the 
advantage of receiving a clear net Rent, without 
trouble, or risk, or the disadvantage of letting the Lands 
separately. No partiality is apparent in the conduct 
of Abbot. Though he might have entertained an hope 
of becoming Steward to the Defendant, yet considering 



i/ 



90 



1617* 

* V ■' ■ 

Smtth 

V. 

Smyth. 



CASES IN CHANCERY. 

how long he had been employed in the family before 
the Contract, it would be too much to attribute sucb 
perfidy and baseness^ to him, as to suppose he would^ 
from interested views, name a lower Rent than what 
he knew ought to have been paid. I think, therefore^ 
there was no Fraud imputable to the Defendant, or to ' 
Abbot. The only circumstance that might make the 
Bargain improvident, was the proposed improvement of 
the Harbour of Bristol ; but Abbot took it into hi» 
consideration, and thought it would be prejudicial to 
the Lands ; and such was the opinion of Gore Langton^ 
Paul Methuen, and the Steward of Langton. Besides, 
the Plaintiff knew of the proposed Improvements, for 
•he states in her Bill, that applications on the subject 
were made in her Husband's Life-time* 



It is proved by Abbot, that after the proposal of 
the Rent, she inquired of him, what would be a &ir 
'Reoti To whom could she more properly apply f Who 
so likely, after his long service in the family, to give 
her good advice, and deal fairly with her i Every Land-* 
Idrd resorts to his Steward when he would fix a Rent. ^ 
She only did that which was prudent. There is no* 
Evidence that the Defendant knew the value of the 
Lands. If then both Parties relying on Abbot, on hi» 
ability and honesty, leave it to Mm to decide what is a 
pioper Rent, and he fixed what he considered as a 
fair Rent, (as he swears he did), Aough he may 
have been mistaken, he was honestly misuken, and 
the Parties cannot be relieved from their Contract. 
The Rent was something more than had been before 
received from yearly Tenants at Rack Rent ; and morei 
probably, than oould then have been obtained. It 
might have been more prudent if the Plaintiff had 
paused a little, and consulted other persons^ before she 
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•greed to the Lease ; but she was in haste to hare the 1817. 
business concluded. Their is no Evidence that she • 

waa incapable of business; jibb9t swears she was Smyth 
capable; and certainly it was natural for a Woman ia ^ * 
her situation, immediately to consider what was to be 
done, more especially as ^e was about to leave jtshtan 
Court. If she had taken more time for consideration, 
she would probably have consulted Abbot, and at last 
have come to the same conclusion* 

But suppose there was a surprise upon the Plaintiff; 
she has acquiesced for ten years. What was there to 
pcsvent her getting over this surprise during so long an 
interval i She lived at the spot, except whilst at IV$y* 
mouih. Why not, in 1804, when she was called upon 
to execute the Conveyance to the Bristol Dock Com* 
pamy, apply to set aside the Lease, instead of joining in 
the Conveyance, and waiting till 1812, when she filed 
her Bill i It cannot be said she was surprised. 

The preponderance of the Evidence is, that this was 
a disadvantageous Lease, though Abbot swears he 
thinks the Rent was sufficient. The Evidence, however, 
of Surveyors, as to the value of Land, more especially 
as to the value at a period long antecedent to their Sur- 
vey, and when the Land has by events been greatly in- 
creased in value, must always be looked at with caution ; 
otherwise three fourths of the Leases in the kingdom 
might he set aside on the evidence of Surveyors. Are 
we, at the instance ml Lessors and Lessees, to call in 
Surveyors to say whether more or less Rent ought to 
have been given, and after ten years acquiescence and 
receipt of Rent, to rescind a Contract! Suppose the 
Defendant had found that be gave too much Rent, 
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^^'^' €o«Id be have had any relief? The Court cannot be too* 
cautious when it is called upon to rescind a Contracts 
Inadequacy of valde^/>er se, is not sufficient to set aside 
Smyth. ^ Contract, otherwise, whenever a man has made a bad 
bargain he would be applying to Courts of Equity* 
If that were admitted, those Courts^ would become 
nuisances. The inadequacy upon which Courts of 
Equity interfere, must be such, to use Lord Thwlow's 
expression, ''as shocks the conscience." There may 
be cases of that description; but here no Fraud is 
shown, no gross inadequacy. If the Lease is set aside^ 
it must be on the ground of mere inadequacy. Abbot 
was the Agent of both Parties, or the Agent of' the 
Plaintiff, for settling the Rent. If he was the Agent of 
both Parties, and if the Plaintiff and Defendant agreed 
that he, a third person,, should fix a Rent between them^ 
and he doesfijc a Rent, both Parties are bound by the 
Rent he has fixed. '' A man," (as was held in Emery 
v. Wa$e) (a), '' may make use of the judgment of another 
upon whom he can depend ; and the valuation of that 
person is his, if he chooses to adopt it." 

Abbot swears he thought it a fair Rent^ nor have any 
practical men, any Faimers been brought to show the 
Rent was inadequate, but only speculative persons, and 
it is in proof that the Defendant himself let them, after 
aU deductions, at but a trifling additional Rent. It is 
impossible, therefore, to say that the Rent reserved was 
so inadequate as to shock the feelings* and of itself to 
evidence Fraud. The utmost that can be said, is, that 
it was a bad bargain. 

If there were any ground for impeaching the Lease^ 

(a) 5 Ves. 84, 
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<on a recent application, yet after such a lapse of time, , ^^^'^* , 
^e Court ought not to intefere, unless in a Case like ^ 
Purcel V. Macnamara (c), where the Parties continued ^^ 

under the same undue influence and control as at the Skttii. 
time *of the Transaction. Lady Smyth was under no 
ooAtrol ; she was not in distress, or at a dismnce, or ig« 
norant. She says she has lately inquired into the subject, 
but why not before i 

In Willis T. Tumegan (d), Lord Hardwicke says, *^ It 
is not sufficient to set aside an Agreement in Equity, to 
suggest weakness and indiscretion in one of the Parties 
who has engaged in it ; for supposing it to be in fact, 
a very hard and unconscionable bargain^ if a person will 
enter into it with his eyes open Equity will not relieve 
him upon this footing, unless he can show Fraud." In 
Gwynne v. Heaton{e)f Lord Thurlow says, '' If Parties 
are of full age, treating upon equal terms without im- 
position, and there is an inequality, even if it is a gross 
one, ^the Court in general has not set it aside/' The 
Party is not to be relieved against his own folly. 

This ^ Case is distinct from those where Fraud or 
Surprise exists ; it is also distinguishable from the Cases 
«f yoting Heir$(f). 

The Bill must be dismissed. 

Bill dismissed. 

(c) f4Ve8. 91. (/) See Gowlaiid and De 

.((/) a Atk. 351. Faria, 17 Ves. 2|. 

<r) I Bro. C. C. 2. 
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May Htb. LINTON and Vx. c, HYDE and others. 

J. S* tfi Att jLt/e- rw^ 

time received 1 H E Bill stated, That James Stephenson^ deceased; 
Monies to pay the Fatlier of the Plaintiff Mary Linton, late Siephmuonp 
Custom House died 17th August 1800, Intestate, and that the Plaintiff 
Duties for H. ^Mary Linton, who was then unmarried, adminisiered 
andm.,and ^^ j^^^. Father, and possessed Assets amounting to 
t^he^^the* 2,479/. **• i^» ^ft^"^ payment of his Debts: — ^That 
Duties were not Application was made to her by Hyde, the Defendanta 
paid, H. and M. Hyde a&d Matter stating a claim they had upon the 
called upon the Assets of the Intestate for the Sum of 3»o8i /. 19s. 6dm 
Administrator of f^j^ Monies they alleged they had advanced to the 
•^- \^^T^f'^f Intcsute for the payment of Customs of certain Wioea 
meof Trustees ^^^^^ ^f ^^^ Intestate as their Agent from the Cellars 
a Sum sufficient ^^ the East India Company, between the 25th February 
to answer the 3 799, and the 14th August 1800; and which Custom* 
Duties, ifH.and the said Hyde and Marter alleged that the Intestate, 
M. should be £j^^ g^^jj^^ differences respecting the payment thereof, 

ca e po omitted to pay : and they represented to the Plaintiff 

pay them. Many , , ^"^ , . . ^ ^ » 

vears elapsed ^^^f ""^^ "7 J^^ason of such omission of the Intestate, 

liithoutany claim tbey were themselves responsible for the payment; 
of the Duties, and delivered to the Plaintiff Mary an account of the 
and the Plaintiff Monies they alleged to have paid to the Intestate for 
called for a re^ the payment of the Customs :— That the Plaintiff 
tranter of the -mr i - t . 1 

Funds but no •**"ry °**"g * stranger to the transactions, requested 

other relief was ^^ Defendants Hyde and Marter to furnish her with 
given^ except a Evidence that the Intestate had not paid the Customs ; 
direction that the but they produced no such Evidence^ assigning pruden- 
Dividends which ^^j motives for not doing so :— That there were not any 
th F d h uld ^^P^""* ^^f^ ''^y ^^^ Intestate relating to the transaction, 
be paid to the '^^^ ^^^ therefore declined paying the demand : — ^That 
riuintiff. Hyde and Marter promised, that if the Plaintiff Mary 
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would not part with the Assets until May 1805, that 
they would before the end of the Month obtain Certifi- 
cates of the non*payment of the Customs, and the 
Legality of their demand against the Assets of the 
Intestate : — ^That at the pressing instance of Hyde and 
Matter J the Plaintiff Mary invested the said Sum of 
^A79l' 8 s. \d. in the Funds, in the names of the 
Defendants Hyde^ Marter, Johnson and Dt^; and the 
same, together with the Dividends, were to abide the 
event of the proof of the Debt by Hyde and Marier:-^ 
That the sum was accordingly laid out in July 1807, 
io tlie Purchase of 3»933 /. I'hree per Ceni. Consob, in 
the joint names of the Defendants Hyde, Marter, 
Johnson and Duff, as Trustees for the aforesmd pur* 
poses, and the same now stands in their names, and 
they received the Dividends, and laid them oat in the 
Three per Cents, upon the same Trusts : — ^That when the 
Trust Monies were so invested, it was agreed between 
the Plaintiff Mary, and the Defendants Hyde and 
Marter, that they should hold tlie same in Trust : — ^That 
ia case they should, on or before the 28th May 1805, 
prove and make out their said alleged demand against 
the Assets of the Intestate, and the legality thereof, no 
Debt should be brought forward against his Estate, 
which the Plaintiff Mary would be first bound to pay 
in a due course of administration, the Bank Annui- 
ties, and the accumulated Dividends, should be trans- 
ferred to Hyde and Marter for the payment of the 
Debt; but in case Hyde and Marter should fail to 
prove their said Debt on or before the sSth May 1803, 
the Bank Annuities and Dividends were to be trans- 
ferred to the Plaintiff Mary, as the personal Refwesen- 
tative of the Intestate : — That no proof was adduced by 
the Defendants Hyde and Marter, establishing their 
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demand^ although so long a period had elapsed :-» 
That the Plaintiff Maty intermarried with the Plaintiff 
William Linton, and that they had requested Hyde 
and Marter to prove their demand^ or join' with the 
Defendants Johnson and Duff', in transferring to the 
Plaintiff Mary, as the personal Representative of her 
Father, the Three per Cent. Consols, and the accu- 
mulated Dividends., The Bill then prayed, that if the 
Defendants Hyde and Marter should not forthwith, 
to the satisfaction of the Court, make out by Evidence 
that the Money claimed against the Estate of the 
Intestate was legally due, or such as the Plaintiff Afary 
ought to pay out of his Assets, they and the other Defen- 
' dants, Johnson and Du^, might be decreed to transfer 
and pay back to the Plaintiff Mary the 39933/. Three 
per Cent. Consols, together with the accumulated In- 
terest and Dividends. 



The Defendants Hyde and Marter, by their Answers^ 
stated, that during the years 1800, and 1801, they were 
in the employment of the East India Company, and 
the Court of Directors had granted to them a Special 
Appointment and License to act on Commission for 
Individuals in the payment of Duties, and transacting 
all business in the different departments of the Revenue 
Offices, and they employed the said James Stephenson^ 
(who was then a Clerk in the Custom House,) accord- 
ing to general practice, to pass all the Entries which in 
the course of such business it became necessary to make 
at the Custom House ; and said James Stephenson com- 
puted and received all Duties, and transferred the 
Money for such Duties, with the proper Vouchers, to 
the different official Receivers of the same : — That on 
the death of said Jmnes Stephenson, they eoiployed 
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]{% J. SUfikenmnj his Son, in the same situation, and 
for the same purposes for which they bad employed 
his. Father, previous to his death ; and the said R. J, 
Stq^henson, about a twelvemonth after his Father's 
death, left his business suddenly, and without in any 
manner explaining to the Defendants, or either of them, 
the cause or reasons for such bis departure ; but shortly 
afterwards Defendants received a communication from 
•aid 12. J. Stephenson, informing them, that at the 
decease of said James Stephenson, a considerable sum 
of Money remained in the hands of his Bankers, which 
had. been received by him for the payment of Duties 
on Wine, but which he had retained, instead of apply- 
ing the same to the payment of such Duties, although 
the Wine had been actually delivered to the respective 
Proprietors; and said R. J. Stephenson also informed 
Defendants, that the greatest part of the Assets of said 
Intestate qonsisted of monies which he, said IntestatCi 
ought to have paid into the Treasury of the Customs, 
in discharge of Duties which he bad been so employed 
to pay as aforesaid ; and Defendants under the circum- 
stances aforesaid, and considering that they, or the 
Individuals for whom they had been employed, might 
be called upon for the Duties which said James Stephen^' 
son had so neglected to pay as aforesaid, applied to 
Plaintiff, Mary Linton, then Mary Stephenson, to invest 
the Sum of 2,434/. 4s. sd. remaining of the Assets of 
said Intestate, as a security to Defendants against any 
claim or demand in respect of such Duties : — ^Tbat in 
the year 1807, said Sam of 2,434/. 4s. 3d. was in- 
vested in the Purchase of 3,933/. Thru per Cent. 
Cpmsols, in the names of DefendanU, and also of the 
Dl^ndaots Johnson and Duff, in Trnst, to abide the 
event of any claim or demand from the Crown 10 
Vol. II. H 
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1817. ^ respect of such Castom-hotise Duties as aforesaid : AjQd 
Defendants undertook such Trust, in order that Defeo* 
dantS; or such Individuals for whom Defendants had 
acted as aforesaid, might be indemnified in case any 
claim or demand should be made against them, or 
either of them, in respect of such Duties ; and Defen* 
dants have never paid or been called upon to pay any 
sum of Money in respect of such Duties, or on account 
of any of the matters aforesaid; and said Sum of 
3,933/. Three per Cent. Consols, now remains in the 
names of Defendants, and said Defendants Johnson and 
Duffl in Trust, as aforesaid; and Defendants have 
at different times received several Dividends arising 
from the same ; and they believe, that all such Divi- 
dends so received by them, have been laid out in the 
Purchase of like Annuities, in the names of the same 
Trustees, except the last half year's Dividend received 
by Defendant, William Marter; amounting to the Sum 
of 65/. 3«. 3(2. which now remains in his hands; and 
the said 3,933/. Bank Annuities, together with the 
accumulations arising from such Dividends, amount to 
the Sum of 4,826/. 175. 10 d. Three per Cent. Consols, 
which now stands in the names of said Trustees, and 
upon the Trusts aforesaid. 

Sir Samuel Romilly, and Mr. Shme, for the 
Plaintiffs:— 
From inadvertency, the Answer was not replied to. 
Seventeen years have nearly elapsed since the death of . 
the Intestate, and no claim has ' been substantiated. 
After such a length of time the Court will condude that 
there is no claim. How long is this Money to be 
locked up? Is it to be for 6a y^ars, after which Ao 
claim can be made by the Crown? It ^tvas the duty of 
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these Trustees to have ascertained before this whetlier 1817- 

any claim could be made. . 

•' Linton and 

Ux. 

Mr. Cooke, for the Defendants :— ^^ 

By not replying to the Answer the Defendants were Hyde and 
unable to examine Stephenson, the Son^ and the Answer others* 

must be taken to be true. From the Answer it appears 
very probable that the Duties were not paid. If the 
communication by Stephenson the Son was correct, 
and be must hare known the facts, the Duties were not 
paid. The circumstance of so much Money being in 
the Bankers hands adds to the probability of tlie fact. 
The Crown may still make a demand upon Hyde and 
Marter. It is necessary, for their security, that the 
Money should remain locked up until there is satis- 
factory proof that the Duties were paid, or that the 
Crown has relinquished its claims. The Agreement 
alleged in the Bill, that unless the claim was effectuated 
before the 28th May 1805, the Fund should be trans- 
ferredi is not admitted by the Answer, and is disproved 
by the facts, for the investment in the Funds was not 
.made till July 1807. We have no objection to the 
Plaintiff, Mary, receiving the Dividends accrued due 
pa this Money, but that is all we can consent to. 

Tlie Yjcb-Chancbllor — [after stating the 14th May. 
facts]: — 
The large Sum of Money which was in the hands of 
the Intestate's Banker, and the Agreement by tlie 
Plaintiff, Mary, on the representations made to her, to 
invest this Money, as a Security against finy claim, are 
vety strong facts. If the Plaintiff had resisted giving 
a Security, the Defendants, Hyde and Marttr, might 
have brought an Action for the Money^ and supported 

H 2 
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it by the evidence of Stephenson, the Son. The Secu- 
rity given by the Plaintiff gives credence to the infor* 
mation communicated by Stephenson, the Son. 

I desired the Solicitor to inform me as to the time 
when the Stock was in fact invested. I have seen the 
two receipts when the Money was invested, by which 
it appears that two Sums were invested in Three per Ctmt^ 
Consols, in July 1807, as stated in the Bill. This fact, 
therefore, negatives the statement in the Bill of an 
Agreement between the parties that proof of the claim 
was to be made before the end of May 1805, or the Stock 
to be transferred. If there had been such an Agree-' 
ment, it is not probable that two years after, the Plain- 
tiff JIfaryJLin/oit, would have invested this Money in the 
name of the Trustees. The Investment was made with 
the consent of the parties, the Money to be impounded 
as a Security against any claim in respect of Duties. 
A period of nearly 17 years has elapsed since the death 
of the Intestate, and this length of time, it is urged, 
without any claim, affords reasonable ground for the 
Court to say the Trust has been fulfilled. The Crown 
may demand the Duties notwithstanding this lapse of 
time. The Defendants stated in Court that they had 
made applications to the Treasury to know whether 
they might safely transfer this Fund. We must suppose 
a communication of all the circumstances was made to 
the Treasury. In Answer, they were informed that a 
reference had been made to the Customs, and that owing 
to the fire at the Custom House there were difficulties 
on the subject. The Defendants, therefore, Hyde and 
Marter, may be found liable to the payment of these 
duties, the matter being still wbjuiice before the Com- 
missioners of the Customs, 
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The time has not arrived when the Court can say the 
Money ought to be restored. The Defendants, Hyde 
and Matter, have disclosed to the Treasury the whole 
circumstances; they have admitted their liability in the 
first instance, and though there has been a destruction of 
Papers at the Custom House, they may yet possibly 
be called upon to pay these Duties. 

All I can do in this Case is to recommend that the 
Money be transferred into the Name of the Accountant 
General, to be laid out, and the accrued Dividends paid to 
Mrs. Linton, with liberty on both sides to apply to the 
Court if any satisfactory evidence is adduced, to establish 
or extinguish this claim; and that the Costs of the parties 
should be taxed and paid out of the Fund* 

N. B. With the Consent of the Defendants, a 
Decree was made, as reconunended by the Vice- 
Chancellor. 



1817. 




LOWE and another. Assignees of Wm. STEWART, 
a Bankrupt, v. WILLIAM FARLIE and others, 
Defendants. 



May 14. 



The Bill stated, ThsxWilUam Stewart, the Bankrupt, j TeHatar ap- 
had, prior to April 1796, dealings in business with his painted Permme 

rendimg in India 
and Scotland, his Executors. The Will was not proved in England. The 
Eseauore in India remitted a Sum qf Money to their Agent in England^ and 
a Creditor qf the Testator Jiled a Bill against the Agent of theExecutorSyto 
whom the Monry was remitted, praying an Account and Payment of the Money 
to the Accountant General, for Security. A Demurrer was put in to the Bill 
on the groundthat no Personal Bepresentatioe of the Testator was made a Party, 
and the Demurrer allowed, 

■ 5 
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1817. Brother, Robert Stewart, of Calcutta, whereby, at the 

r , Bankruptcy of the former, ia April 1706, the latter was 

Lowe and .,..,. . - , ** / , . 1 -,> , 

another indebted to mm m 5,004 £. lis. 8a., which Debt was 

V. afterwards reduced, by consignments, to 3,919/. 2s. 5^.; 

W. Farlie and that William Stewart afterwards died, and by his Will 
and others. appointed several Executors who resided in Scotland, 
and other Executors who resided in India : — ^That the 
Executors proved his Will in the proper Court*, and 
that David Stewart (who with the other Executors were 
made parties Defendants, but stated to be out of the 
jurisdiction of the Court) was the principal acting Exe- 
cutor in Europe : — That the Plaintiffs wrote to David 
Stewart, requesting payment of the Debt, but no 
Answer was returned : — ^That the Executors of Robert 
Stewart had remitted a Sum of 6,000/. and upwards, 
part of the Estate of the deceased Robert Stewart, to the 
Defendants, Farlie and others, and which was in their 
hands for the purpose of being paid and applied as the 
Executors of Robert Stewart should direct : — ^That all 
the Debts of Robert Stewart, except the Debt due to 
the Estate of William Stewart,hsid been long since paid, 
and that the Plaintiffs had applied to the Defendants, 
Farlie and others, to pay them the amount of the balance 
due to the Estate of the Bankrupt, which they refiised 
to do. The Prayer of the Bill was, that an Account might 
be taken of what was due to the Bankrupt's Estate, and 
that the Plaintiffs might be deHared to have a lien 
upon the Monies in the hands of the Defendants, Farlie 
and others, for what should be found due ; and that, for 
the purpose of securing such balance, Farlie and others 
might be directed to pay the Monies in their hands to 

* Notwithstanding this statement in the Bill, it was ad- 
mitted the Will had not been proved in this Country. 
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the Accountant General, or might be declared to be ^ ^^^'^^ 

personally responsible for the same to the Plaintiff; and j^^^ ^j 
in the mean time that they might be restrained by In- another, 
junction from paying away or parting with the Monies. v. 



To this Bill Par/ie, and others put in a Demurrer, 
** and for cause of Demurrer show, that it appears by 
the said Complainants said Bill, that a personal Repre- 
sentative of Robert Stewart, the Testator, resident within 
the Jurisdiction of the Court, is a necessary party to the 
Bill ; and yet that there is no personal Representative of 
the said Testator resident within the Jurisdiction of the 
Court a party to the Bill/' 

Mr. Bellf and Mr. fVinthrop, in Support of the 
Demurrer : — 

It is indispensably necessary, that, on a Bill by a Cre- 
ditor seeking to charge the Assets of a Testator, that the 
Representatives of the Testator should be parties. " All 
Executors must sue and be sued.^ In 1 Equity Cas. 
Abr. 73 (a book of great authority), Moore v. Bla- 
grave {a), and several other Cases, are cited, confirming 
that proposition; and the same doctrine is strongly 
enforced in Humphreys v. Humphreys (b), in which Case, 
liord Talbot says, " There can be no Account taken of 
the personal Estate of Colonel Lancashire, without 
making his Executor or Administrator a party to the Bill; 
For aught appears to the contrary, there may be Debts 
due from Colonel Lancashire, which may take up great 
part of the Assets ; and therefore the Administrator of 
the Colonel must be made a party, else no proper Ac« 

(a) I Chan. Cas, 277. (b) 3 P. Wms. 349. 

H 4 
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1817. ' count can be taken : and if any Account should in het 
be taken, it may be overhaled again, when such Admn 
other nistration shall be taken out." The Bill, it is true, states 
^, all the Testator's Debts are paid except the Plaintiff's 

W. Fa&lie and Debt, but the Court cannot take that to be the fact. No 
others. Decree coi^ld be made upon this Bill, for no Represen- 

tative being before the Court there is no person to 
take the Account. The' 38 Geo. III. c. 87, evidences 
the necessity of a personal Representative being a 
party to a suit in a Bill by a Creditor, by providing, 
that if at the expiration of 12 months from a Testator's 
decease, the Executor to whom Probate is granted shall 
not reside within the Jurisdiction of the Court, a Cre- 
ditor may obtain a Special Administration from the Ec- 
clesiastical Court which granted the Probate. It is true 
that in this Case the Executors not having proved the 
Will in this country, a Creditor has no relief under 
this Act ; it is casus omissus; but still the personal Repre- 
sentative is a necessary party, as he was in the Case- 
provided for by the Act. 

Mr. Parker J in support of the Bill : — 
No Administration could be obtained here under the 
Statute, because the Executors have not proved the 
Will in this country. 

In Moore v. Blagrave the Executor was within the 
jurisdiction, and therefore could have been made a 
party ; but here, the Testator lived, and his Executors 
bow live, out of the jurisdiction. In that case it did 
not appear that all the Debts were paid, but in this Bill 
it is stated they are all paid, with the exception of the 
Debt due to the Plaintiffs. I admit, the Accounts could 
not be taken under this Bill| unless the Executon come 
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'within the jurisdiction ; but the main object of this Bill 1817. 
is the Security of the Assets in the hands of the De- * '- 
fondants. Low£«nd 

tinother> 

Mr. Btfff, in Reply:— »• 

We admit we are Sukeholders ; but contend that ^' ^^^^^ ^^ 
there must be a Representatiye before the Court to 
sustain this Suit. The Court could not protect us 
from an Action for this Money by the persons who 
remitted it. If the Money is paid into Court it may 
remain there for ever. Where there is a dispute as to 
Probate in the Ecclesiastical Courts this Court will 
sometimes appoint a Receiver, as was done in Ball 
V. Oliv^(c), decided by your Honor; but the Court has 
never interfered in the manner proposed by this Bill. 

The Vice-Chancellor : — 
The inconveniencies felt before the Act are alluded to 
by Lord Redesdale. The Act does not however apply 
to this Case. They could not apply for an Adminis- 
tration under the Act^ because the Will was not proved 
within the jurisdiction. The Cases quoted, and more 
particularly Humphreys v. Humphreys, show that, the 
Court cannot act in these Cases, unless a personal 
Representative is before the Court. Pending a Liti- 
gation for Probate, a Bill may be filed for an Account 
and a Receiver; but that is an excepted case. The 
Bill prays an Account; but how can an Account be 
taken without a personal Representative? Supposing 
the Debt to be a just one, it does not follow that the 
Plaintiffs have a lien on this Fund. The Debts may 
not be paid ; or this Money so remitted, may be Money 

(c) sVes. & Bea. 96; and p. S5, and Lord Redesdale's 
see Atkins v. HenshaW, ib. Tr. PI. p. 146. 
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brooke, in the County of Suffolk, and of the Manors of 
Linwood and Market Raisin, in the County of Lincoln, 
with their Appurtenances, and the Advowson of the 
Church of Linwood: — ^Tbat all the Lands and Premises 
situate in the Parish of Linwood were taken and pur- 
chased by the Plaintifi as not being subject to the pay^ 
ment of Tithe in kind, but only to the payment of certain 
Moduses, or Customary Money Payments in lieu of such 
Tithes, although the Rector or Incumbent of the said 
Parish of Linwood then claimed to be entitled to the 
Tithet thereof in kind: — That in pursuance of the said 
Understanding between all the Parties, a Memorandum 
was entered into between the Plaintiffs and Defendants 
as follows — " Memorandum — It is agreed this 2 2d day 
of June 1791, between Lord Viscount Beauchamp, Lord 
William Gordon, HugoMeynell, Jun. Esq. Henry Heroey 
J[ston,Eaq. and Sir John Ramsden, Bart as follows : That 
the several Parties above named shall concur in all neces- 
sary Acts for conveying to Lord William Gordon and his 
Heirs, or as he shall appoint, the Estates of Linwood and 
Market Raisin, or in any place adjoining with the 
Manors of Linwood and Market Raisin, in the County 
of Lincoln, and their Appurtenances, and the Advowson 
of Linwood, which were late the Estates of Samuel 
Shepherd, Esq. deceased; in consideration whereof Lord 
William Gordon agrees to pay to the said Parties, in 
equal proportions, the Sum of 7,500/.; and also to 
concur in all necessary acts for conveying to Lord 
Beauchamp, Mr. Meynell, Mr. Jston, and Sir John 
Ramsden, or as they shall respectively appoint, all other 
the Manors, Lands, Tithes, Hereditaments and Estates 
whatsoever, Freehold, Leasehold and Copyhold, or of 
any other Tenure, in the several Counties of Lincoln, 
Cambridge, St0blk md Norfolk, or any of them^ which 
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were late the Estates of the said Samuel Shepherd^ Esq. 
deceased, now under the receipt of John Lund; all 
such Conveyances to he executed, and the said Sum of 
7^500/. paid, on the 5th April 1792 ; and from that time 
Lord William Gordon to be entitled to the Rents of the 
lAnwood and Market Raisin Estates ; and Lord JSeati- 
ehamp, Mr. Meynellf Mr. Aston, and Sir JbAn Ramsden, 
to be entitled to the Rents of all the other of the said 
Estates ; until that time no Timber to be fallen, or other 
Waste committed, upon any part of the said Estates, 
except the annual or usual falls as now set out; all repairs 
now going on or under Mr. Ltimfs directions to be 
charged to the general Account ; all Rent and arrears 
of Rent up to Lady-day 1792, to be accounted for as 
if this Agreement had not been made: And whereas 
there is a dispute subsisting with respect to the Tithes 
of Wiekhambrookej part of the Estate agreed to be con- 
yeyed to Lord Beauchampf Mr. Meynell, Mr. Aston, 
and Sir John Ramsden, which in the valuation of the 
said Estates have been estimated at 1 1,000, and it being 
the intention of the Parties to sell the same, it is agreed, 
that in case upon the sale die price should fall short of 
ii,ooo/., then, that Lord JfiUiam Gordon should con- 
tribute and pay to the other Parties One Fifth of such 
deficiency ; but if the said Tithes should sell for more 
than 11,000/. then Lord William Gordon to receive 
QnePifth of such surplus ; and Lord William Gordon is 
also to be at One Fifth of the Expense of any Suit that 
may be necessary to establish the right' of the said 
Tithes in kind. Lotd Beauchamp, Mt. Meynell, Mr. 
Aston, and Sir John Ramsden, agree each to enter into u 
Bond in the penalty of 1,500/. conditioned, thai if the 
Incumbent of Linwood should at a$y time herecfier 
destroy the Moduses subeieting in lieu of Tithes, then 
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Elizabeth Meynell may pay one other Fifth part thereof 
out of the Assets of the said Hugo MeyneU\ and that 
the last-named Defendants might respectively admit 
Assets of their said several Testators possessed by them, 
sufficient to answer and satisfy the said matters, or may 
set forth the usual account of their several Testators 
Assets, or Effects possessed by them respectively, and 
that the same might be applied in satisfying what should 
appear to be coming due from them respectively to the 
Plaintiffs as aforesaid ; or that the said Defendants might 
be directed respectively to give the Plaintiffs such In- 
demnity by executing such several Bonds, in such 
Penalty to the Plaintiffs for such purpose, and in such 
manner, as by the said Agreement is stipulated and 
agreed upon ; and that for the purposes aforesaid 
necessary and proper directions might be given. 

The Defendants, by their Jnswers, insisted it was 
agreed that 1,500/. should be the Sum beyond which 
the Parties to the Agreement with the Plaintiffs were 
not to be liable in the whole, and in any event; and 
denied that the necessary import of the written Agree* 
mentis that each of them should execute a sepaiate 
Bond' in the Penalty of 1,560/,, but. that all should 
esoecute one joint and several Bond without Penalty ; or 
if it purports to be,. or has a contrary effect,, then that 
the wcNTd .'' eocA'Vwfts inserted by mistake in the 
Agreement. 

Hie Plaintiffs examined John Pemberton Hesfoood, 
and his Deposition was. That the Plaintiff, Lady Gordon, 
and the Defendants^ the Marchioness oiHer^wrd, Dome 
Louisa Susanna Bmmden, Harriet Aston, and Elizabeth 
M^fnett, bemg prior to, and in the year 17^90^ entitled 
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Qiifler and by virtae of the last Will and Testament of 
Samuel Shepherd^ Esq. deceased, to equal and undivided 
Shares of and in very considerable Estates, situate, 
lying and being in the Parish of Unwood^ in the 
Connty of Lincoln, and elsewhere : — That said Defen* 
dants, the Marquis and Marchioness of Hertford, Sir 
John Ramsden, and Dame Lotiisa Susanna, his Wife, 
and Harriet ylston, and her late Husband, said Henry 
Hervey Aston, and said Defendant, ^/uafte^A Meynell, 
and her late Husband said Hugo Meynell, the younger, 
did, upon the recommendation of Deponent, (who was 
then advised with by the said last-named parties as 
their Counsel), in or about the said year 1790, make or 
«au8e to be made a proposal to said Plaintiffs for selling 
said Estates; and the said Plaintiffs or said Plaintiff, 
Lord William Gordon, having declined to comply there- 
with, and expressed rather to have the Share of said 
Plaintiff Lady Gordon, of and in the said Estates 
severed and conveyed to or in Trust for them ; it wa0 
then proposed that said Estate, situate and being in the 
said Parish of Linwood, should be conveyed to or ia 
Trust for them the said Plaintiffs, at the price at which 
the same had been valued (being more than the amouat 
of the Share of said Plaintiff, Lady Gordon, of and in 
the whole of said Estates) ; and that said Plaintiff, Loid 
William Gordon, should pay over to the other parties 
so much of the amount at which said Estate at Linwood 
had been valued, as exceeded the Share of the said 
Plaintiff Lady Gordon, of and in the whole of the said 
Estates, and said Plamtiffs or said Plaintiff, Lord Wil^ 
Ham Gordon, agreed to such proposal : — That after the 
terms of said proposal were, or seemed to be, finally 
fettled and concluded upon, Mr. Albany Waltis, the 
then Solicitor of said Plamtiffs, and since deceased, or 
Vo L. IL I 
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Mr. John Liuid, the then Receiver and Steward of the 
said Estale, intimated that the Rector of the said Parish 
of Linwaod had set up, or threatened to set up, a claim 
to Tithes in kind in respect of ceartain Lands situate 
and being within the said Parish^ and part of the afore^ 
said Estate for or in respect of which a Modus or 
Money Payment had been made in lieu of Tithes in 
kind; and the said Alhamf WaUis^ or the said John Lund, 
did, for and on the part and behalf of the said Plain*- 
tifiy claim to have an Indemnity given to said Plaio^ 
lift in respect of the said Tithes in kind, in case said 
Rector should set up the said clajm, and succeed in 
establishing the sajne; when Defendant, for and on 
the part and behalf of said D^fen^dants, the Marqoia 
and Marchioness of Hertford, Sir John Ranuden, and 
Dame Louiia Susanna, his Wife, and Harriet As^om^ 
and her said late Husband, said Henry Hervey Asion, 
and said Defendant, Elizabeth Meynell, and her said 
late Husband, said Hugo Meynell, did object to the 
giving of an ultimate Indemnity to said Plaintifis in 
vespect of said Tithes; and Mr. Frands Beresford, the 
then Steward of said Hugo Meynell^ also objected 
thereto ; and accordingly, to the best of Defendant's 
now recollection, and as he believes, an Indemnity to 
the extent of 1,000/. was pcoposeci; and said Albany 
WaUisj or said John Lund^ oonsidering the same too 
small a Sum for such indemnity, it was at length 
finally concluded and agreed by and between Defen- 
dant, and said Franas Beresford, and said A^any 
Wallis, and John Lund, that same should he increased 
to the Sum of 1,500 /. ; aqd that in no event whatever^ 
the said Defendants, the Marquis of Hertford, and Sir* 
Joibi Ranudm, and said H^go Meynell, and Heniry 
Herv^ Aeion, should be altogether liable or responsible 
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for moK than the said Sum of i ,500 /• And it was alio 
agreed or understood, by and between Defendant and 
■aid Francis Bererford^ for and on the part and behalf 
of said last-named parties, and mA Albany WaUh^ and 
John Lund, for and on the part and behalf of said 
Fkintiff Lord William Oardon, that the said Defend^- 
«Dts, the Marqar? of Hertford anil Sir 'John Ramgden, 
and said Hmgo Miynell and Henry Hervey Jsion, shoaM 
Mter into and execute one Bond in one Penalty oi 
1,500/. for indemnifyiivg said Plaintiff, Lord William 
GardoHy against the Tithe? of the aforesaid Lands, in 
«ase the Rector of said Parish of Linwood should after- 
wards succeed in destroying the aforesaid Modm 6r 
Money Payment, and establish his Right to Tithes in 
kind in respect of said Lands : — ^That it was not agreed 
by Md between Deponent and said Francis Beresfofd 
and Albany Wallis, th«lt the said Parties should entet 
iato and execute a separate Bond each, respecting 
said Indemnity ; nor was it so understood by Defend*- 
anti or (as he believes) by said Francis Beresford and 
Albany Wallis, and Jokn Lund, or any or either of 
them: — That said Agreement respecting said Indem- 
nity was made, or did take plaee, some time in or about 
die Month of June 1791 ; but Defendant does not re« 
collect, at this distance of time, whether any meeting 
took place or was had between him. Defendant, and 
•aid Franois Beresford, and Albany Wallis and John 
Lund, respecting tne same^ but that such Agreement 
was terbally made and concluded: — ^That be considered 
kimself (ally authorized in making said Agreement^ its 
beiag coneemed for or advised with generally by said 
Befendaattf, the Marquis of Hertford, and Sir John 
Itafhsden, and Hugo Mtynell, and Henry Heroey Aston; 
and he bdiet^ mi^Fhuum B&ft^i^eomdeteAhltt' 

I2 
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self as authorized to make or concur in the same as 
such Steward as aforesaid ; and that said Albany Wallit 
considered himself as authorized for the like purpose as 
such Solicitor as aforesaid ; and that said John Lund 
considered himself so authorized as such Receiver and 
Steward as aforesaid : — ^That the Terms of said Agree- 
ment were afterwards reduced into Writing, as part of 
a certain Memorandum of Agreement, bearing date the 
22dof June 1791, and made between said Defendant, 
the Marquis of JEf er(/brd, then Lord Viscount Btauchamp^ 
said Plaintiff Lord William Gordon^ said Hugo Meynell, 
Henry Heroey Aston, and said Defendant Sir John 
Jtamtdenf stated or set forth in the Bill of Complaint 
in this Cause, and which Memorandum of Agreement 
was, as Defendant believes, prepared by, or by the 
directions of, said Albany fVallis, but under whose 
authority in particular, save as aforesaid, Defendant 
does not khow: — ^That said written Agreement was 
afterwards executed or signed by said Defendant, the 
Marquis of Hertford, the said Plaintiff Lord William 
Gordon, and said Hugo Meynell, and Henry Hervey 
Aston, in the presence of Defendant, and, as he believes, 
by said Defendant Sir John Ramsden ; and that in the 
judgment and opinion of Defendant, the terms of said 
verbal Agreement are not incorrectly stated in said 
written Memorandum of Agreement, unless it is to be 
considered or understood that each of said Defendants, 
the Marquis of Hertford, and Sir John Ramsden, 
said Hugo Meynell, and Henry Hervey Aston, did by said 
written Agreement agree to enter into and execute a 
separate and distinct Bond to said Plaintiff, Loid 
William Gordon; or that the amount of the Sum to be 
Jiaid as a compensation for the injury done to the 
Owner of the said Linmood Estate, by the destruction 
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of the said Modus or Money Payment, should excee 
the Sum of 1,500; but that (as Defendant verily be- 
lieves), the terms of said Agreement would be incor- 
rectly stated in the said written Memorandum of Agree- 
ment, and inconsistently with the intention of said 
Plaintiff, Lord William Gordon^ and said Defendants, 
the Marquis of Hertford^ and Sir John Ramsden^ and 
said Hugo Meyntll^ and Henry Hervey Aston^ at the 
time the said Memorandum of Agreement was executed 
. or signed, if the effect of such Statement be to require 
each of them the said last-mentioned Defendants, and 
the said Hugo Meyneli, and Henry Hjervey Aston, to 
execute to said Plaintiff Lord fVilliam Gordon several 
Bonds in the Penalty of 1,500/. each, the intention of 
the said Parties being at that time, (as Defendant also 
verily believes) that the said Defendants, the Marquis 
of Hertford, and Sir John Ramsden, and said. Hugo 
Meynellf and Henry Hervey Aston, should enter into 
and execute one Bond only to indemnify the said 
Plaintiff, Lord William Gordon to the extent or amount 
of 1,500 /. only altogether, in respect of the said Tithes ; 
and that the statement in the said written Memoran- 
dum of Agreement touching the same ought to have 
been to that effect, it having been so agreed by and 
between Deponent and the said Francis Beresford, 
Albany Wallis, and John Lund, for and on the behalf 
of the said Parties as hereinbefore*mentioned, and such 
being the basis of the said written Memorandum or 
Agreement." 
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This Evidence was objected to as inadmissible ; but 
was read de bene esse, subject to the consideration of its 
admissibility. 

• ' 13 
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Sir Samuel Romilljf, Mr. Trower, and Mr. Murray, 
for Plaintiffs : — 
The question in this Case is upon die constructioD of 
the Agreement oiijgi. Itisa clear Agreement that these 
parties should 0ach of them enter into a separate Bond 
in 1,500/. Penalty, to secure the Plaintiff from the los» 
which might be occasioned by taking the Tithes in kind. 
It vas a just and fair Agreement, and the Terms of it are 
clear. The Decree in the Exchequer, and the amount 
of Lord fVilliam GordoH*s loss is proved and admitted* 
Parol Evidence cannot he allowed in a Case like this, 
to show that the real Agreement was different from the 
written Agreement. It is true, that in cases for the 
specific performance of an Agreement for the Purchase 
of Land, a Defendant has been allowed to show bj 
parol Evidence, there was Fraud, or a Mistake in the 
Agreement. Whether parol Evidence was wisely per* 
Hiitted in those cases, may be doubted ; it was intro** 
ducing a very dangerous doctrine, and it certainly ought 
Bot to be carried farther than the cases have already 
gone ; but this is not that case. This Bill is for the paj^ 
Bsent of a Sum of Money, which we might recover at 
Law. We might bring an Action against each of these 
parties, and recover from each 1,500/., exeept the lapt 
who was sued, who would not have so much ias 1,500/, 
to pay, and then the other parties would file a Bill 
against him for a contribution ; so that this Suit is to 
prevent a multiplicity of Suits. If parol Evidence ia 
allowed to be read in this Case, it will be going farthOT 
than any Case has yet gone. 



Mr. Leach, Mr. WethereU, Mr. Win/^eld, Mr. Simp^ 
kifuan, and Mr. Perkins, for the Defendants : — 
This is a Bill for a specifia performance of an Agree* 
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ment to give separate Bonds for 1^500/. each. It it 
diflScdlt to contend that the written Agreement importa 
only that a joint Bond should be given for i,5oo/.| the 
words '' each to enter into a Bond" being, certainly, in* 
consistent with such an interpretation of the words of the 
Agreement ; but then we contend that parol Evidenced 
is admissible to resist the speeifie performance of tfail 
Agreement, by showing, that the real Agreement 
between the Parties was, that a joint Bond should b^ 
giveii for the 1,500/., and not teparate Bonds to that 
amount; ^nd therefore, that the written Agreement 
was mistakenly drawn. The Case of IUin$hottofn r. 
Gordon {a) is expressly in point to show that snch 
Evidence is admissible. If the Evidence of Mr. H^- 
mood be admissible, as we confidently contend it fsr, 
there is an end of the Case ; for it dearly shows that 
the intention of the parties was, Aat it fthould be a joint 
Bond« 
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The Vige-Chakcellob— [after itating Ibd 
facta] : — 
Three questions are to be considered; 1. Whcft i* 
the trae constructioift of the written Ag#eeinMt of fb« 
a2d Jane 17917—2. Whether parol Evidence can ht 
Tead to contradict that Agreement?—^. Wliaf lAtb^ 
effsci of the parol Evidence t 

With #est>eet to the first point, it is admitted that i 
loss will b6 SBStained rtuch beyond 1,500/.; hot it it 
contenckd that the ttne construction of the Agreemdnft 
is, that the Parties were only to he jointly liable to the 
Sum of 1,50a/. ; but it appeafs (o ttie the Pbdnfi^ is 



(a) 1 Yes. and Bea« 1(5* 
I4 



120 

1817, 
• . ' 

Lord 

W. Gordon 

(uid Ux. 

V. 

Marquis of 

Hertford 

and Ux. 

and others. 



CASES IN CHANCERY. 

e&titled to c^ upon the Defendants to answer for urimt 

the Plaintiff would have been entitled to if each of the 
Parties had entered into a ^epara/e Bond for 1,500/.; 
for the Agreement is, ^each agree to entei into a Bond 
in the Penalty of 1,500/. conditioned, &€." ; and that 
*' each of the said Parties will make good one Fifth of 
the Injury done to the Owner of the said Estate by the 
destruction of the Mod uses, &c." Lord William Gordon^ 
therefore, was warranted in filing this Bill to make each 
of the Parties separately liable to the amount of 1,500/. 
subject, however, to an Account as to what loss he has 
sustained. This is the justice of the Case, as well as ac- 
cording to the terms of the Agreement. Then, 2dly» can 
the Court in this Case receive parol Evidence I It is 
very dangerous to admit parol Evidence to contradict a 
written Agreement — it is an encouragement to perjury, 
and defeats the wholesome provisions of the Statute o£ 
Prauds. As a general rule, such Evidence is inadmissible, 
but there are exceptions; it being clearly established 
that where the specific performance of an Agreement is 
sought, the Defendant may rebut the Equity, and show, 
by parol Evidence, that the Agreement was obtained by 
fraudy or that there is a mistake in it. Parol Evidence 
in such cases may be received, as before the Statute of 
frauds ; the Statute not saying that a written Agree- 
ment shall in all cases be binding, but only that an un- 
written Agreement shall not bind (a). In Clarke v. 
Grant (6), the Master of the Rolls alludes to a Case of 
Fember v. Matthews {c), where Lord Thurlow, on a Bill 
for the specific performance of an Agreement ^ admitted 



(a) See Lord Redesdale to 
same effect in Ctinan v. Cdd^e, 
I Sch. and L«fr. 39* 



(6) 14 Yes. 519. 
(c) 1 Bro. C. C. 54. 
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parol Btidence on behalf of the Plaintiff; and decreed a 
specifio performance on the gronnd of it Sir fl^Kdm 
OrMt doubts the propriety of that; bnt wai elear that a 
Defendant to such a BiU was at liberty to show a pHroI 
piMnise^ as a bar to a spedifie perfontiance. 

la Ciinan ▼. Cooke (d), Lord Redesdale takes pains to 
show that a Plaint^ cannot add to an Agreement by 
Parol^ but says it may be used by a Defendant^ " to rebut 
an Equity." 

The only other Case I disll notice is Mamebottom v. 
Go$dett{e\ which is in pdnt. That was a Bill for the 
specific performance of an Agreement, and the Defeir- 
dant adduced pardi Evidence to diow that the red 
Agreement was dtfiereht from what the written Agree-* 
ment imported, and it was admitted. There, as in this 
Case, the Witness thought the wordis of the written 
Agreement imported that which he swore was the real 
Agrtonent, and which the written Agreement was 
intended to import. 

But then it is said,, this is not a Bill for the specific 
performanceof an Agreement; but what is the prayer 
of the Billf It is, '' that the Agreement may be per- 
formed, and that the Defendants may be directed 
respectively to give the Plaintiff such indemnity by ex« 
eeuting such several Bonds in such penalty to the Plain- 
tiff, for such purpose, and in such manner, as by the said 
Agreement is stipulated and agreed upon/' This, there* 
fore, is' a Case in which, according to the Authorities, 
parol Evidence is admissible. 

What then, 3dly, is the effect of the Evidence? [His 
Honor here stated Mr. Heywood^i Deposition.] — Mr, 

(d) 1 Sch. & Lefr. p. 38, 9. («) 1 VeSi and Bea, i«5, 
-^ I5 
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Htjfwood it a Gentleman of respectability, but be deposes 
" to the best of his now recollection " as to a transaction 
between twenty and thirty years ago, without any thing 
to refresh his recollection in the interim. I have felt great 
difficulty how to act upon this Evidence. Unless such 
Evidence is admitted with caution, we shall have a 
constant occurrence of such Cases. The Witness 
says clearly what was the intent of those who employed 
him, but he cannot say what was the intention of the 
other Parties. Suppose both Parties mistook the temu 
of the Agreement; that might have the effect of not 
making it binding on either Party. Am I to bind all 
the Parties by the testimony of Mr. Hey wood i . These 
are considerations that have pressed me/ and certainly 
the Case is one of great difficulty, but, upon the whole, 
I shall either dismiss the Bill, leaving the Plaintiff to his 
remedy at Law ; or the Plaintiff may take a Decree 
for a joint Bond for 1,500/. to be executed by the 
Defendants— which Bond they have no objection to 
give — or, if he chooses, the Plaintiff may have an Issae» 
upon which Mr. Heyrvood may be examined. The Issue 
must be cautiously Aramed ; for it is quite contrary to 
the habit of a Court of Law to examine Evidence as to 
a written Agreement. In Pember v. Matthews, Lord 
Thurlow directed an Issue to be tried, whether a promise 
was made on the day of the execution of a written 
Agreement ; and in Clarke v. Grant, the Master of the 
Rolls seems to have thought that, if necessary, an Issue 
might have been directed. Let the Plaintiff consider 
what course he chooses to take. 



N* B. The Plaintiff on a subsequent day, expressed his 
desire to have an Issue directed ; but the Reporter was 
afterwards informed the Parties could not agree upon 
the Issue to be directed. 
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WILSON V. TIMPSON, 

|-| aad May. 

UN a Motion to dismiss this Bill for want of Prose- On am under' 

cation, the Plaintiff appeared, and undertook to speed <«^ *o tpced 

the Cause, and a Term afterwards elapsed without any *^ ^^^ on a 

proceeding on the part of the Plaintiff. ^^^ '^^ 

Mr. Daniel, Jnn. now tnoyed that the BiU might ^^^^ifhae 

stand dismissed, with CosU. ""^^ '*^ '^,^' 

and not the 

Mr. HejfB, contra, insisted that on an undertaking Vocoiknalio, 

to speed the Cause, the Plaintiff has the Term and ^^F^^^^^ 

Vacation after, to proceed, and cited as an express 

authority, Finlay v. fVoodifl). 

Mr. fVilson, as Amicus Curia, stated that, in Turner 
Y. Seddon, about four years ago, the Lord Chancellor 
decided the Plaintiff was only entitled to the Term. 

The Vice-Chan CELLOR : — 
On a former occasion, in HoUxaphdl ▼. Baker (fr), I 
looked into the Cases, and considered this point. The 

(a) I Ves. and Bea. 499. Plaio tiff's Couasel opposed 

this Motion, as premature, as 

{6)HoLT2AMELLr.BAK»R. jt ought not to bave becB 

14th August 1813. made until the expirauon of 

This was the second Appli- the Vacation, 
caliou by the Defendant to 

dismiss the Pldintira BiU for The ViU'ChanaUor de- 

want of Prosecution, and made cided^ thm the Defendant 

shortly after tbe expiration was entitled to maka his 

qV the Term allowed ihe Motion at the first Seal 

Plaintiff by the Rules of the after the Term. Tba Phun» 

Court to speed his Cause after tiff then submittad to take 

bisuadertakingsotado. Tbe the usual Orderj as upon f 
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Case of Mangleman v. Prosser, cited from Brownie), ia 
Finlay v. Wnady I found was inaccurately reported ; and 
that in the Case cited of Finlay v. Wood^ the Lfird 
Chancellor was finally of opinion that, the Plaintiff was 
only entitled to the Term to proceed, and not also to 
the Vacation. The Point, therefore is settled. 

Motion granted (iQ. 



i6th, iSthMay* 

Devise of an 
Estate to A. «/• 
subject to pay- 
ment of 500/. 
to M, H. with 
Interest on her 
Marriage, or 
attaining *i\^but 
if she dies before 
Marriage or 2\, 
and there be no 
Child or Children 
ofsaidR^H, 
{the Testator's 
Brother J then 
the 500/. to 
revert to A, /. 
MJi. died before 
Marriage, or 
attaining 11, 
and held that 
Children of 
E.H bornqfter 
the death of 
M.H.emitkd. 



Original and Amended Bill, Between, BELLEN- 

DEN B. HUTCHESON, an Infant, by 

DIANA HUTCHESON, his Mother and next 

Friend ----- Plaintiff, 

And 

PHILIPJONES,andANNhis Wife - Defendants. 

Supplemental Bill— Between BELLENDEN B. 

HtJTCHESON, by the said DIANA 

HUTCHESON - - - Plaintiff, 

And the said PHILIP JONES - - Defendant. 

Edith HUTCHESON, being entitled to the 
Reversion of a Moiety of certain Freehold Estates in 
Herefordshire, expectant on the death of William 



second uudertaking, name- 
ly, that he should go to 
Commission that Vacation, 
procure Publication to pass in 
Michaelmas Term, and set 
down his Cause for bearing in 
Hilary Tenn, or in default, 
that the PlaintifiTs Bill should 
be dismissed with Costs for 
want of Prosecution without 
fiiilher Motion. 



(c) Mangleman v, Prosser, 
3Bro. C. C. 191. 

{d) The Reporter has a MS. 
Note of an Anonymous Case in 
1749, in which Mr. Forteseue, 
Master qf the Rfills, held, that 
if nothing is done within a 
Term after an Order to speed 
a Cause, the Rule is to dismiss 
the Bill for want of Prose- 
cutioo. The same Point was 
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HutckeBOHf her Father, made her Will as follows: — 
*' As I have now sunk the 900/. which I had in the 
Thrieper Cent. ConsoU, for an Annuity for my Life, and 
having nothing more in my own disposal than the Share of 
the Estate (meaning the Estate hereinbefore mentionied) 
left me by my Mother, on Will, and valued at 1,800/., 
I do here give, devise, bequeath and will it to my Sister 
(the Defendant) Ann Jones, subjecting the same to the 
following payments: — First, to pay to her Husband 
(the Defendant) PAiVip Jones, the Sum of 150/., Money 
which 1 borrowed from him, as I have given it under 
my own hand, that my Friend for whom I raised that 
Sum shall never be called upon after my decease for the 
tame. The Sum of 500/. I also deduct out of the said 
part of my Estate, to my Niece Maria Hutcheson, 
Daughter of my Brother Robert Kyrle Hutcheson, to be 
paid whenever most convenient to n^y Sister Ann Jones, 
bearing Interest three months after my decease. When- 
ever this 500/. shall be paid by. my Sister Ann Jones, I 
do require that it be put into Government or any other 
Security by her Trustee, Philip Jones, whom I appoint 
to act as such, shall think most to her advantage; and 
that the* said Maria Huteheson shall receive the said 
500/., with the accumulated Interest, either on the day 
of Marriage, or at the age of 2i, as shall be thought 
best. Should the said Maria Huteheson not survive either 
of those periods, and there be no Child or Children of said 
Robert K. Huteheson, then I would have the said Sum of 
500/. revert to my Sister, Ann Jones ; but in case of other 
Children of Robert Kyrle Huteheson, I would have said 
Sum equally divided, share and share alike *^ 

determined by the present Marriot v. Jumpson, 14th and 
Matter of the Rolls, sitting Q6th May 1813. 
for the Lord Chancellor, in 
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The Testatrix died toon after the making of her Will, 
leaving her Brother Robert Kyrle Hatckeson her Heir 
at Law, fVm. Huickuon her Father, Maria Hutchuon 
her Niece, and Philip Jotuif and jinn Joftei his Wife, 
her tonrrving^ y 

Upon the death of the Testatrix jinn Jones proved 
her Will. At the death of the Testatrix, her Father, 
William Hulchcson, was in possession of the Estate as 
Tenant for Life, and so continued till January 1804, 
when he died, and upon his death the Fee Simple in 
possession became absolutely vested in Ann Jones, sub- 
ject to the payment of the 150/. to Philip Jones, and 
the Legacy of 500/. to Maria Huicheson, and the other 
Children of Robert Kyrle Hulcheson. Immediately on 
the death of William Hutcheson, Philip Jones and Ann 
his Wife entered into possession of the Estate. 

Afterwards (a), Maria Hutcheson, the Testatrix's 
Niece, died, underi^, and unmarried; and^ after her 
death lEo6erl Kyrle Hutcheson had a Son William Huiehth 
son the (Defendant), by Sarah his then Wife, Uie Mother 
of Maria Hnteheson. Afterwards, Sarah, the Wife of 
Jt. K, Hutcheson, died, leaving her Husband and her 
Son WUSam Huicheson, her surviving. 

JR. JBL Hutcheson married again, and the Plaintiff 
Bdknden B* Hutcheson, bom in January 1806, was the 
•nly Issue of that Marriage* 

On the jst April 1806, U. X. Hutcheson AieA, leavmg 
WUKam Hutcheson his Heir at Law, and the Plaintiff, 
B, JB. Hutcheson, his only surviving Children. 



(a) Whero.Faets nft stated without dat^t, a Uaok wa> Uft 
in the Bill. 
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Tke Pl4intii^ by Jm Origiori wi Am«adnd BUI, 1»17. 

^er making t)i« foregoing statementSy insbted that, oa 
Ifae. 4«aih of his Father, the Legacy of 500/. and the "^^"^ 
Interest charged on ti^ Estate, became absolutely Tested ' 

ia him and his half Brother, William Hutckeson, eqna%y Joirks 
and /rayed that the Legacy might be raisi^. 

Tb^ Defendants, by their Anmer^ insisted that the 
Legacy never became payable • 

The Supplemental Bill stated, that on the 1st March 
»8i4, Jnn Jonee died, leaving her Husband, Philip 
Jonee, and William Huichestm Jonee, her eldest Son 
and Heir at Law, now resident in India ; and that 
Philip Jones continued in possession of the Estate aa 
Tenant by the Curtesy ; whioh facts, were admitted in 
the Answ^ of Philip Jtmes to the Supplement Bill. 

Mx* Leach, and Mr. Crosse, for the Pjiaintiff. 

Mr. Wingfield, for the Defendant,- Wm. Huieheson, 
in the same Interest as the Plaintiff: — 
The question is, What was the intention of the Tes- 
tatrii^f Did she mean that none of the Children of 
R. K. Hutcheson were to take unless they happened to 
be alive at the death of the eldest Child ? That is very 
improbable. The Will bears no such meaning., jinn 
Jones was only to take in the event of there being no 
Children of R. K. Hutcheson, and there being Children, 
they must take, there being an express Gift to them. 

Mr. ShaisBeiU for the Ddendanta^ PhiUp Jones and 
WiUiam Huteheaom Jbnea:^ 

The Plaintiff, B. B. Hutcheson, and the Defendant, 
WaUdan Hutckem^ theSons jo£ R. JL HuickuM, «ot 
being aliTe at the deatb of Maria Hutcheson, they cannot 
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take. Ellison v. Jir^ (a), Finer v. Francis (b), Roberts 
V. Higman, in Note to Congreve v. Congreve (c), and Bax 
V. fVhitbread(d), approximate to the present Case; but 
what is said in Godfrey v. Davis{e) is conclusive. There an 
Annuity bequeathed over, upon the death of the Annui- 
tant, to the eldest Child of A. ; there being at the death 
no Child, an after-born Child was held not to be entitled. 
The Master of the Rolls sajs, in that Case, " It is 
clearly established by De Visme v. Mello (/), and many 
other Cases, that where the Testator gives any Legacy 
or Benefit to any person, not as persona designata, but 
under a qualification and description at any particular 
time, the person answering that description at that time 
is the person to claim ; and if there are any persons 
answering the description, they are not to wait to see 
whether any other persons shall come in esse, but it is 
to be divided among those capable of taking where by 
the tenor of the Will he intended the property to vest 
in possession.'' 

Mr. Ijeachf in Reply ; — 
The Cases cited are not disputed. Wherever the 
Court clearly sees that a period is fixed for the division 
of the Property, no Child can take who comes in esse 
after that period. In Ellison v. Aireif, the Lord Chan^ 
cellor says the Intention of the Testator in these Cases is 
the point to be considered. In this Case the Intention, 
is clearly expressed, nor can it be supposed that this 
Testatrix intended Ann Jones to take, if her Brother had 
any Children. In the Cases cited the intention was 
plain that after-born Children should be excluded. 



(o) 1 Vez. sen. iii. 
(>)aBn>.C.C. 658. S.C. 
2 Cox, 190. 



((0 sBro. C. C. 531. 

(e) 6 Vcs. 43. 

(/) 1 Bra. C. G. 537- 
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' The Vick-Chancellor: — 

It appears to me to have been the Intention of thb 
I'estatriz, that.^iiii Jones should not take, unless, accor- 
ding to the words of the Will, '' there should be no 
Child or Children of 22. Hutchaon f nor can I saj that 
this Money reverted to her on the death of Maria 
Jfci/cAefon, unless I were to add to the words I have 
mentioned, the words '* born at her death ;** for there 
is nothing in any part of the Will evincing an in- 
tention to restrain the gift to such of the Children 
of R. K. Hntchesan as were bom at the deatb of 
Jtf . HtUchaon. 
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. Supposing, however, this to be the true construction 
on the face of the Will, still, it is argued that, according 
to the Authorities, those Children only who were born 
at the death of M. Hutcheson, can take. 

The general wish of the Court is; if it can, to include 
all Children coming in esse before a determinate Share 
becomes distributable to any one (a). Where ^some 
Children are held to take in exclusion of others, it is 
only from necessity, and because a period is fixed at 
which a distribution is to be made. In fVhitbread v. 
'Lord St. John{b), Lord Eldon says " The Court goes 
as far as it can to comprehend every one, until one 
attains the period at which that one can take a Share." 
Godfrey y. Davis (c) ^^sls decided upon the principle, 
that a period being distinctly fixed when the distribution 
was to take place, the Children born after that period 
were not entitled. There are Cases where all the 



(a) Harrington p, Tristram, 
S Ves. 348. 

Vol. IL K 



(c) 6 Vcs. 43. 
(b) 10 Vcs. 154. 
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Children whenever boni, will take, as in Shepherd v. 
Ingram (d), were the Beqnest was of a Residue of Real 
and Personal Estate to the Children of A. eqaally, widi 
a Beqnest orer, if ^. should die without leaving Issue; 
and it was held, that the Children as they were le- 
spectivdjhom, should take the accruing Interest equally. 
Apply these principles to the present Case : Are there 
any words in this Will fixing the time when a Share 
is to Test, so as to exclude after-horn Children i The 
Property is not given on»the Children attaining 21, 
or marriage; it is a reversionary Fund, which is a 
strong circumstance; and the Gift to Ann Janes is 
expressed in unambiguous terms. If the after-bom 
Children are excluded, it must be in the teeth of the 
words of die WiD, which only give it to A. Janes ^ if there 
be no Child or Children of said Robert HutchesanJ' 
I am not aware of any Case where a Bequest like this, 
on a general failure of Issue, has been cut down to a 
failure of Issne at a particular limited time. There is 
noUiing in this Will to confine the division, or mark 
the period when die XThildren are to take, so as to 
exclude after-bom Children. The intention of the 
Testatrix is cleariy in fiivour of after-bom Children; 
nor is there any authority which interferes to disappoint 
that intention. 

N. B. There being a want of Parties, die Cause was 
ordered to stand over, with liberty to amend the Bill. 



(d) AmbL 448. 
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NAYLOR and others, v. MIDDLETON and 

SAMPSON. 

Stb, i3tli, and 

On the 26th November 1816, a Bill was filed by »5tfc May. 

the PlaintifiB, stating merits, and praying an Injunction -^ Common Ttt- 

against the Defendants, to restrain them from proceed- ^"f^^*^ ^^ ^' 

ing at Law in an Action brought by them in the name ?^^ !^f^" 

of the Defendant John Sampson, against the Plaintiff, ^ ^ a ^' 

George Naylor\ or from bringing or proceeding in any extended to stay 

6ther Action at Law against the Plaintiffs m respect TriaL On the 

of the matters mentioned in the Bill. The common coming in of the 

Injunction was obtained until the Defendants should -^»*w«*«^wic 

answer the Bill, which was afterwards, on the lolh ^^"^^J!^'/* 
_ , ^ ^j - m . 1 Order Ntn muu 

February 1817, extended to stay Trial. ^^ obtained 

btfore a Motion 
On the 12th April 1817, Middleton put in his Answer, can he made to 
which was excepted to ;' and on the 6th May 1817, a diudlve the /«. 
further answer was put in. Jwction. 

On the 8th May following, the Defendant MiddU^ 
ton moved that the Injunction against both Defendants 
might be dissolved; and on the Motion, it was urged, that 
the Answer of Sampson was immaterial, and MiddUion 
having fully answered the Bill, and consenting that hia 
Answer might be read at the Trials the Injunction 
ought to be dissolved against both. 

Sir Samuel Romilfy, and Mr. Healdf for the Motion, 
and Mr. Bell against it, differed not only as to dissolving 
the Injunction before Sampson had answered, but 
also as to the Practice, viz.: Whether when an In- 
junction is extended to stay Trial, the Defendant can 

K 2 
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1817. ioimediately, when the Answer comes in^ move to di»- 

^ ^ solve the Injunction, or whether there must not first 

Naylor and t^ ^n Order N«i. 
Others^ 

MiDDLEToir The Vice-Chancellob — [after stating the 

and Sampson* Case] :— 

iSth May. the Question is, whether Middleton has taken the 

proper course to have the Injunction fis to him, dis- 
solved? If a common Injunction is obtained/ and the 
Defendant moves to dissolve it on the coming in of the 
Answer, an Order Nisi is made, and the Defendant has 
eight days to consider whether he will except to the 
Answer — that nobody disputes-r-^nd I find that when 
the common Injunction has been first obtained, and 
afterwards extended to stay Trial, and then the Answer 
is put in, the Defendant must in like manner obtain an 
Order Nisi to dissolve the Injunction, and the Defendant 
has eight days to except to the Answer, and cannot on 
the Answer coming in move at once to dissolve the 
Injunction. Several Cases show this to be the Practice. 
In Hemshaw v. Thomhillf 7th February 1812, the 
common Injunction had been obtained, and afterwards 
extended to stay Trial ; and the Lord Chancellor held, 
the Defendant, on putting in his Answer, must first 
obtain an Order Nisi, and not give a notice of Motion 
to dissolve the Injunction, in the first Instance. In' 
Anderson v. FulUrton, loth February 1816, the common 
Injunction had been obtained, and it was extended to 
stay Trial. Afterwards, on a Motion with Notice, an 
Order was made to dissolve the Injunction. On appli- 
cation, that Order was discharged with 'Costs, because 
die Order Nisi had not been previously obtained (a). 

{a) See also, Joseph v. Doubkday, 1 Ves. and Bca. 497. 
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It k, therefore, clear, that if Middleton had been the 
£oU Defendant, an Order Nisi was indisp^sable ; and 
there being a Co'Defendantf ^ampionf in this Case^ 
makes no difference. 



1817. 



Natlor and 
otbcn, 

Middleton 
It is urged that the Answer of Sampson is immater ial^ and Sampsok. 
and that Middleton consents that his Answer shall be 
read at the Trial, and therefore that the Injunction 
ought to be dissolved against both ; but that must be 
the subject of a separate Special Motion, as to which I 
do not now give any opinion. The first Motion must 
be for an Order Nisi to dissolve the Injunction. The 
present Motion is, therefore, irregular. 

Motion refused, wHh Costs. - 



NASH V. NASH. 

TthJmre. 
1H£ Original Bill stated, that in July 1808, a D.E. the Father 
Marriage was had between William L. Nash, and qfCN. after 
Catharine Evans ; that no Settlement was made pnthe *^ Marriage, 
Marriage; but on the 23d November 1813, David' /^^^ ^^^ 
Evans, Esq. the Father of Catherine, drew a Cheque on ^^^ j^ Bankers 
his Bankers, in favour of his Daughter, for 10,000 L for 10,000/. 
On that Day she presented the Checque, and took 7^ Bankers 
from the Bankers a Promissory Note, payable on de- 8^^^^^^^^^ 

mand, for 10,000/.. which Note she delivered to her ^ ... , 
' ' ' jor tne 10,0001. 

* 1,000 1, part qf 

the principal Money due on the Nete^ was paid to Wm. £. N f the Hnsband 

of C. N* ; and he also received the Interest due on the Note up to the time of his 

death. Held that upon his death, C. N, was entitled to thejfote as a Chose 13 

Miction, which had survived to her, 

K3 
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^Q^"^' , Husband :— T6at the Money remained in the banda of 
' the Bankers during the life of fVilliam Noih, except 

.y^ f^ooo/;, which he applied for to the Bankers, and was 

Nash. pud by them, and for which he gave a Receipt ; and 
that be received the Interest on the remaining 9,000/. 
dnring his Life, and gave Receipts for the same : — ^That 
William L. Nash, by his Will, 8ih December 1815, 
amongst other Bequests, gave the Plaintiff L. Nash, 
(his Mother), an Annuity of. 40/.; and appointed bis 
Wife, Cailierine Nash, and tWo other persons. Executors 
of his Will : — ^That he afterwards, on the 8th January 
1816, died, leaving the said Catherine NieuA, and the 
Plaintiff, Jnn Nash, sunaviug :— That Catherine Nash 
alone proved the Will, and obtained possession of the 
Testator's personal Estate and Effects, including the 
Note for 10,000/., of which 9,000/. so remained unpaid. 
The Prayer of the Original Bill was, that the 9,000/. 
due on the Promissory Note might be declared to form 
part of the Testator's personal Estate, and that an ac* 
count might be taken of what was due to the Plaintiff 
in respect of the Annuity given by the Testator's Will. 

The Drfendani, by her Jnswfer, insisted that the 
9,000/. secured by the Promissory Note, was a Chose in 
Action, and that William L. Nash never having reduce^ 
the same into Possession, it did not form part of his 
personal Estate, but belonged to her; and that bis 
Property, independent of that Money, was but sufficient 
for the payment of his Debts. 

After ii^ Bill wt^ filed^ and the Answer put in and 
replied to, Jnn Nash, the Plaintiff in the Original Bill, 
died, and Letters of Administration were granted to John 
Nmh, (the Pkintifi)^ who filed a Bill of Revivor, 
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Mr. WingJUid, and Mr. WkHtnarth, fox the Hain- 
tiff:— 
The pyooo/. remaining due on the Note must be 
considered as the Property of the deceased Husband. 
A Wife cannot acquire property during the Covextuie ; 
it belongs to her Husband. The Husband might alone 
have brought an Action upon the Note, 

In Lightbaume v. Hohfda^{a\ the Plaintiff gave ti 
Feme Covert a Promissory Note, and the Husband dying 
before answer to a Bill fox Discovery of the Consideration, 
the Wife administered to him; and Lord ChaneeUor 
held, that as a Wife can have no separate Property, but 
whatever she gets during the Coverture vests in the Hus- 
band, the Property of this Note was wholly his, and that 
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(a) 2 Eq. Abr. i. The 
following Report of this Case 
is from a MS. Note. 

Hollow AY v. Liortbovrne. 
Easter Term, 12 Gio. IL 

1739- 
Ths Bill in -this Case was 
brought, suggesting Fraud and 
want of Consideration in ob- 
taining a Promissory Note 
from the Plaiutiff by the De- 
fendant's Wife, setting out the 
Note to be in this form, '' Re- 
ceived of Mrs. lAgkibomme^ 
300/. for which I am to be 
accountable i* and prayed that 
this Note should be delivered 
up, and the Defendants re- 
strained by the Injunction of 
the Court from any proceed- 
ings at Law upon it; and the 



Defendants not answering in 
time, the common Order of 
course for an Injunction was 
made; aud before any An- 
swer came in, the Defendant 
XigA/6ourfie,the Husband,died, 
on which it was moved that 
the Injunction might be dis- 
sdved, the Cause being abated^ 
but on the other hand it was 
insisted, that here is no Abate- 
ment^ for that the Note being 
given to the Wife, and she 
surviving the Husband, the 
Interest in the Note had 
vested in her, and woald not 
go to the Executor of the 
Husband. But Lord Hard- 
vkhe, CkanceUoTy having taken 
time to consider of it, declared 
this to be an Abatement, and 
that the Interest in thisNol^ 

«4 
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ghe had no laterest in it, bat as representing her 
Husband; and that therefore by his death, the sait was 
abated. So in a Case in Bunbury (b), it was held, that 
a Note given to a Feme Covert wasi upon her Hus- 
band's death to be considered as his As«ets. The 
Husband in this Case received part of the Money due 
on the Note, and all the Interest from time to time up 
to the time of his death, which must be considered as a 
reduction into possession of the Note. 



by the death of tbe Husband, 
vested in his Executor, and 
did not survive to the Wife. 
It is not like the Case of u 
Bond or Note given to a Feme 
Sole, who after marries and 
survives her Husband; in such 
case 'tis certain, if the Money 
be not received upon the Bond 
or Note, that it shall survive 
to the Wife, and shall not ga 
to the Executor of the Hus^ 
band ; and if during the Co- 
verture 'tis put in Suit, it 
can't be by the Husband alone> 
(3 Ley. 403. I Eq. Cas. Abr. 
64. 1 Vern. 393 ;) but in such 
case, the Property being in 
the Wife, the Husband is 
rather joined for conformity 
than from the nature of the 
cause of Action. But where 
a Bond or Promissory Not^ 
(which is much stronger than 
the present Case, for here is 
no promise to pay to the Wife), 
ip given to a Feme Covert^ it 

W Hodges p, Beverley 



hath been held that the In- 
terest in such Bond or Note 
immediately vests in the Hus- 
band^ and that he may main* 
tain an Action upon it in his 
own Name. So was HouxlTs 
Case, in 3 Lev. 403 * ; it 
was Debt on Bond to the 
Wife; the Husband sued alone, 
without nameing the Wife; 
the. DefemJant having craved 
Oyer of the Bond, demurred, 
and the Plaintiff had Judg- 
ment, which shows that the 
Property of a Bond or Note 
generally which is given to a 
Feme Covert, is vested in the 
Husband. This Cause, there- 
fore, is now abated, and the 
Injunction ought to be dis- 
solved, but I will give the 
Plaintiff a Week's time Iq 
reviyc. 



* It it Ihis Case, which tetm^ 
to have been alloded to bj Lord 
Chief Justice Norihf in Beaver jf 
lAoitf ^ Mod. tl7. 
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Mr. Bell, aod Mr. West, for the Defendant :~ 
The Case in Bunbury cannot be relied upon. He it 
a Reporter of little authority. It is very clear that the 
Note for 500/. given in that Case, being intended for 
the separate use of the Wife, she might have insisted 
upon having it so settled. The Case cited from 3 Eq. 
Cas. Abr. is also from a Book of no estimation. 
Subsequent Cases clearly show that this Chose in Action 
survived ta the Wife. 

In an Anonymous Case in jitkyn8(c), a Bill was 
brought by Husband and Wife for a demand in 
right of the Wife, and the Husband died; Lord 
Hardwicke said, '^ it was in the nature of- a Chose in 
Action, and survives to her, and the Cause does not 
abate by the Husband's death/' 

Although the Husband obtains a Judgment tot 
a. Debt due to his Wife, yet if he dies before Exe- 
cution the Wife is entitled, and not the Represen- 
tative of the Husband ((2). So, \n .Coppin v. - (#), 
Lord J^tiig held, that " if a Bond be given to Hus- 
band and Wife during Coverture, on the Husband's 
dying first, it survives to the Wife, as all other joint 
Chases in Action do ; though, it is true, the Husband 
may disagree to the Wife's right to it, and bring the 
Action on the Bond in his own Name only ; but till 
such disagreement, the right to the Bond is in both the 
Husband and Wife, and shall survive.'^ In a recent 
Case, Philliskirk against Pluckwell(f), a Question was 
made, Whether Husband and Wife may sue on a Pro- 

W 3 Atk. 376. (0 a P. Wms. 497. 

(d) Bond V. Simmons, 3 (/)^Maul.andSelw.395, 
AUt. ao. ^ • 
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1817. missoiy Note made co the Wife during Coverture? 

Lord EUenboraugh was of opinion they might; and 
^J*" say8(g) " In Co. Litt. i3o(A), and i Roll Abr. Baron 

Nash. ^^^ Feme, H • pt. 6 and 7, a difference is taken between a 
thing that is not n^efely a Chose in Action, and one 
that is; and therefore in the case of a Bqpd made to 
the Wife, if the Wife diedi, the Husband shall not 
have it without taking Administration, because that 
is merely in Action. So here the nqte is made to the 
Wife : and it imports consideratioo, unless the contrary 
be shown ;" and Mr. Justice Danger, who concurred 
with Lord Ellenborotigh, cited ^* Day^i. Pargrai^,{i) 
in which Lff, Chief Justice, said, that where a Bond is 
given to the Wife during Coverture, no Action will lie 
upon it by the Wife solely, but they may have a joint 
. Action during their Lives, or tbe Husband may bring 

such Action during the Coverture in his own Name; 
yet if he does not, it survives to the Wife. There the 
Action was by the Husband as Administrator on an 
obligation to the Wife during Coverture; and it was 
resolved that it was well brought, for~ it would have 
survived to her.** This Case, therefore, is in point to 
show, that in the present Case the Chose m Action 
survived to the Wife. In Wildman v. Wildman {k), it 
was held, that Stock transferred into the name of a 
married Woman, as next of Kin of an Intestate, upon 
the death of her Husband, without having done any 

(^)||Maii].andSelw.p,395. Advowsen; bat otherwise it 

(h) The Passage in Co. Lit. is of a Bond made to the Wifs^ 

runs thus; ^* If a Feme Covert because that it is merely io 

be seised of an Advowsou, Actiftn.*' 

and the Church becometh (OsMaul.andSelw* p.367^ 

void, and the Wife dieth, the (*) 9 Ves. 174. 

Husband shall present to the 
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act with reference to it, except signing partial transfers 1817. 

by her, survived to her. These Cases are opposed 
only by the Case in Bunbury, and in 2 Eq. Cases 
Abridged ; Cases of slight authority. 2^"' 

The Vics-CaANC£Li«o]i: — 
It appears to me thatj thi»Note given by the Bankers 
to the Wife must be considered as a Chfise i» 4c$iQn 
which has sorvived to her. 

Jf immediately after the Checque was given 
the Husband had died, the Checque did Hot give a 
legal right to sue the Bankers, and if they refused 
payment, the Father could alone have recovered against 
them. 

The Note given by the Bankers constituted a CAoie 
in Action ; it gave a right to recover; but it was merely 
' a Chose in Action^ and not like Money, or a Chattel. 
The receipt by the Husband of the 1,000/. and of 
the Interest from time to time till his death, was not a 
reduction into possession of the remaining 9,000/. it did 
not alter the nature of the Note; it ^till repiained a 
Chose in Action^ a Security for the remaining 9,000 /. 

Day and Pargrave, cited by Mr. Justice Dampier, in 
Philliskirk v. PluckwelHf)^ is expressly in point. The 
Bond given in that Case to the Wife not having been 
reduced into Possession in the Husband's Life-time, 
the Judges held it survived to the Wife ; and being 
a Specialty Debt in that case, and in this, a Simple 
Contract Debt, makes no difference. 

Wildman v. Wildtnan{m), in principle, applies to 
this Case. The Stock transferred to the Wife did not 

<0 a Mwl, and Sdw, 39^, 7* («) 9 Ves. 176. 
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1817. only gave him a right/ if he chose; to reduce it into 

^ ^ Possession ; but as he did not do so it survived to the 



Nash Wife 

V. 

Nash. 



In the Case pfPhilliskifk and Wife v. PIuckwdl(n), 
the Question arose, Whether the Husband and Wife 
may sue on a^ Promissory Not^e given to the Wife 
during Coverture f It was determined they might join 
in the Action. If the property had been absolutely 
vested in the Husband, there could be no reason for the 
Wife joining in the Action, but she joined, becaiufi 
by survivorship she WQuld, become entitled. 

The Cases I have adverted to are modem Authorities, 
and appear to me decisive; but before I finally decide, I 
will look into the Cases cited from Second EquUj/ Cases, 
and from jBimdury, books, certainly, of no great authority. 

The Vice-Chancellor, the next day, said he ren^ained 
of the opiiiion he had expressed. 

(n) 2 Maul, and Selw, 393. 
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Ex farit FELLOWS, in re DOUBLEDAY. 

7tb June.' 

^ 10th and iiih 

IHE Petition in this Case, stated that D(nAUday j„q^ 

had for Three Years last past carried on the Butioess j Comnristion 

of a Lace Manufacturer^ at Nottingham, and con- ismed to a Place 

tracted a Debt with the Petitioner for 1,600/. and vjkere there were 

upwards :— That the whole of the Debts contracted by ^^^ *^ ^'^^- 

Daubleday to Creditors at or near Nottingham, amoanted ^^^'^, ''j*'*^ 

to 3,000 /. (a) and upwards ; the number of the Creditors ^^^ gretu'hoT^of 

being about thirty (ft), and upwards ;-^That the Banl^« the Creditors, 

nipt appears to have been guilty of gross Fraud and refused to be 

Embezzlement: — ^That a Commission was issued on *^P^*^don 

the 6th May 1817, by William Bennett, of Codford, in ^^^ aceoimt:but 

the County of »W/#, the Father-in-law of the Bank- ^"^'f'W^^/^ 

... . 1 , , . — , '"« choice of 

rnpt, which was intended to be executed at Warminster Assirnees. 

in the County of fFtV^f, which Town is near to Codford: 
— ^That Warminster is 200 Miles from Nottingham, and 
there are no Creditors of JDoKft/edoy rteid^nt at War- 
minster, or in its neighbourhood, except the said William 
Bennett :-— That it is of great importance to the Peti- 
tioner, and the Creditors of DoubUday, that the Assig- 
nees should be selected from the Creditors at Notting- 
ham, where the relics of his Property remain, and that 
he should undergo a strict Examination regarding the 
disposal and concealment of such parts of his Property 
as have recently and suddenly disappeared: — That 
neither of these objects can be attained if the Commis- 
sion is worked at Warminster, unless heavy charges are 

(a) An Affidavit staUd the Debts to be 4,000 1, or upwards. 
• (6) In an Affidavit in sup- stated that such Creditors 
port of the Petition, it was amounted to 50, i^nd upwards 
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incurred by them either io travelliDg troia" Nottingham 
to Warminster, or by the preparation of distinct Affi- 
davits of their Debts^ and of separate powers of Attor- 
ney, authorizing some person or persons to vote in the 
choice of Assignees: — ^Tbat the Petitioner, and the 
Cieditois of DoubMay resident at Nottif^hmn, believe 
the Commission taken out by WitUam Bemuitf was 
preconcerted between Benneti and Doubkday, fot the 
purpose of screening the latt^ from a proper Exaaeu- 
nation about tlie concealment and disposition of his 
Estate and Effects. The Prayer oS the Petition w^s, 
that the Commission taken oat by Bemuti might be 
superseded, and a new Commission ordered on the 
application of the Petitioner, to be directed to Commis* 
sioncTB resident at Nattim^^am, or that the Commission 
of BennM might be directed to Commissioners residing 
at Nattit^ham. 



The Petition was supported by the Affidavit of 
Feihws, and others. 



WiiUam BennM, the Petitioning Creditor under the 
Commission issued against Doubleday^ stated, that the 
Bankrupt was indebted to him in 277 /. 105. for Money 
lent and advanced : — ^Thal having received information 
from his Solicitor, that Doubleday oould not coatinue 
business for want of further Credit, and that he was not 
able to make good his engagements to his Creditors; 
and being informed that he had executed a Warrant of 
Attorney with a stay of Execution till the 24th May, 
for 400 /. and upwards, he, by the advice of his Solicitor, 
issued the Commission, and thereby conceived he was 
acting for the benefit of the Creditors :— That the Com- 
mission w^ opened at ffarmimter on the 22d May, 
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and the Commissionera had appointed three Meetings, I8n. 

16th and 17th June, and 8th July; but poBitirely 
denied that the Commission was preconcerted, or issned 
for the purpose of screening' the Bankrupt from an 
Extafination, he being anxious that Donhleday shonld 
be strictly examined with respect to the concealment 
and disposal of his Estate and Effects. 

John Bennett, resident near ffarmimter,' by his Affi- 
davit, stated that Doubleday was indebted to him and 
his Co. Trustee, under a Settlement made by the Bankr 
Tupt on his Marriage, in the Sum of 1,000 1, for Money 
advanced by John Bennett, on Bond, to Doubleday, the 
Interest of which sum was to be to the separate use of 
the Bankrupt's Wife. 

Thoma$ Lampard, the Attorney wno sued out the 
Conunission, swore to the best of his knowledge and 
belief, it was not issued for the purpose of screening 
Doubleday from an Examination. 

The Bankrupt, by his Affidavit, stated, that the Com- 
mission was not preconcerted to screen him from an 
Examination: — ^That his Debts amounted to about 
3,000/. ; and his Effects to 1,000/. : — ^That he had two 
Creditors in the neighbourhood of Warminster, whose 
Debts amounted to 1,377/* ^ thereabouts : — and denied 
any Fraud, Concealment, or Embezelement 

Mr. Hart, and Mr. Heald, for the Petition, contendetl 
the Commission should be superseded: 1st. On the 
ground of a concerted Act of Bankruptcy; 2d. On 
account of the Commission being to be executed at 
such a distance from the great body of the Creditors. 
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Sir Samud RomUly, contra, insisted, that a Comc&ia-' 
sion could be only superseded for Fraud, and where it 
would be invalid at Law :-^That there was no proof of 
a concerted Act of Bankruptcy. Where two Dockets 
are struck, the Chancelhr has directed that Docket to 
be proceeded on which is most for the convenience of 
the Creditors; but when the Commission has issued, 
it never has been superseded on the ground of its 
inconvenience to the Creditors. The Great Seal has 
no authority to supersede it on such grounds ; no in- 
stance of such a supersedeas can be mentioned. The 
Petition prays that the Commission may be superseded, 
or that the Commission issued may be directed to 
Commissioners at Nottingham ; but there is no authority 
for doing either of these things. 



Mr. Hart, in Reply :— 
The Great Seal may, at its discretion, super^e a 
Commission of Bankruptcy. If it has a discretion when 
two Dockets are struck, it must equally have a discretion 
when the Commission has issued. Where there have, 
been two Partners, and a Commission has issued against 
one, and afterwards a joint Commission has issued 
against both Partners, the Court has for convenience 
superseded the first Commission against one Partner. 
I admit I have not found any Case exactly in point ; 
but a Case like this, never, perhaps, occurred before, 
where a Commission has been issued at a place where 
there are only two Creditors, and distant 200 miles 
from the great mass of the Creditors. If there were 
many Creditors at Warminster, the Petition could not 
succeed ; but here there are only two, and those Rela- 
tions of the Bankrupt. Suppose a London Tradesman 
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owing 100,000 1, has a Debt due to bis Fatber-in-Law 
in tbe North, would it be permitted to him to have 
the Commissioo worked there i It might lead to the 
greatest injustice. I admit, no Fraud or Collusion is 
proved in this Case; but the Court sees sufficient to 
convince it that the Commission was concerted. 
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The Vicb-Chancellob: — 
This Commission cannot be superseded on the ground 
that> there was a concerted 'act of Bankruptcy, no 
concert being made out. On the other ground, I am 
sorry I cannot supercede it ; but there is no instance of 
superseding a Commission because it is directed to a 
Place at a great distance from the residence of the 
main body of the Creditors. I will, however, for the 
greater convenience of the Creditors, adjourn the period 
fox the choice of Assignees, for ten days. 



iith June. 



Petition dismissed. 



Mr. Hart:— 
We must appoint an Agent to act for 
Warmimier. 



us at 
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GENERAL ORDER 

In the Matter of Bankniptcy. 

Wednetdgjff June iij 181 ;:• 

LoBD Chancbllob : — 

It is Ordered, that from and after Monday the 26th 
day of June next, no Petition struck out of the Ftee- 
Chancelhr^s Paper of Petitions on account of non- 
attendance, be restored to the Paper without an Order 
being made by his Honor, the Ftce-CAnitceZ/or, upon 
Petition for that purpose, or be placed in the Lord 
Chancellor's Paper, except by Order made upon 
Petition. 
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RASHLEIGH v. DAYMAN. ^—7; ' 

14th June, 

This was a BUI for a Foreclosure. On an ex parte ^ sittfor u 
Motion of the Plaintiff, the Gauge had been ordered foreclontre am- 
to be set down as a short Cause. not be set doum 

at'a short Cause, 
The Suit came on this day to be heard as a short unless hy consent. 
Cause, and a question arose. Whether it could be set 
down as such, without consent ? 

Mr. Pepys, for the Plaintiff. 

Mr. Lavat, for the Defendant, said, he had beea 
informed that in a recent Case of Williamt r. William$p 
in the Exchequer, before Chief Baron BiahardSf it was 
held that, such a Suit could not be set down as a short 
Cause, unless by (Consent (a). 

The Vice-Chancbllob: — 
Certainly it cannot. The Cause must be, struck out 
of the Paper. 



SANDERS V. FRANKS. Swne Day. 

John franks, by his WiU, 4th December 1800, ^ ^^^ 

bequeathed as follows : ^^^ ^^ ^^^ 

" I give, devise, and bequeath to my Wife Mary of a moiety qf 

a Leasehold 
(a) Mr. Sin^kinson, and for the correctness of the Estate by a Will, 
Mr. Trcslave, who were op- Statement. « dufy executed 

posed in this Cause, voached ^gul attested -'' 

and in default if 
appointment, the same was bequeathed ^ unto the Executors or Adnumstrators 
tf her u^ said Wife, to and fn- his, her, or their awn use and benefit.'* A 
WiUjUdther signed or sealed, or attested, held mot to be an execution if 
the Pcuers andmoExeeutor being named in the WiU, the Admimstrator if the 
Testatrix waiheld entitledto the moiety if the Leaschld for his own benefit. 

L 2 
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4nn Franh, all that my Leasehold Estate, situate and 
being at BradUtd Green, in the Parish of Famhoraugh, 
in the County of Kent, which I purchased of Barbard 
Beardmorth, commonly called and known by the Name 
and Sign of the Black Horse^ with the Outbuildings 
and Appurtenances, and about two Acres of Land 
thereto belonging, now in the occupation of Jamet 
Poynter, together with the three small Tenements by me 
erected and now standing and being thereon ; To hold 
the same unto her my said, Wife and her Assigns, for 
and during the term of her natural life, she and they 
keeping the same in good and tenantable Order, Con- 
dition, and Repair, and observing and performing the 
'Covenants, Conditions, and Agreements in the Lease 
or Leases thereof. And from and immediately after the 
decease of my said Wife, I give, devise, and bequeath 
one moiety or half-part of my said Leasehold Mes- 
suages, Grounds and Premises, with their Appurtenances, 
unto my Brother Henry Franks, of Newington Butts, 
Carpenter, his Executors, Administrators and Assigns, 
for and during all the then residue and remainder of 
my Estate and Interest therein, to and for his and their 
own use and benefit ; nevertheless, if my said Brother 
Henry Franks shall happen to die in the life-time of 
my said Wife, then, and in such Case, from and im- 
mediately after the decease of my said Wife, I give, 
devise, and bequeath the said moiety or half-part of 
the said Leasehold Messuages, Ground and Premises, 
with the Appurtenances, unto and among such of the 
Children of my said Brother as shall be then living. 
Share and Share alike, if more than one, to take as 
Tenants in Common; and if but one Child, then to 
such only Child, his or her Executors, Administmtors 
and Assigns ; and as to the other moiety or half-part 
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thereof, from and immediately after the decease of my IS 17. 

said Wife, I give, devise, and bequeath the same unto 'T^ 
such person or persons, and in such parts or propdrtions, ^ ^ 

as she my said Wife shall, in and by her last Will and F^AirKs. 
Testament in writing, duly executed and attested, or 
any Codicil to her last Will and Testament, give, be- 
queath, nominate, and appoint to have and take the 
same ; and for want and in default of such gift, devise, 
n6mination, or appointment of her my said WifC) I 
give, devise, and bequeath the said last-mentioned 
moiety, or half-part of my said Leasehold Estate, tinto 
the Executors or Administrators of her my said Wife 
Mary Ann Franks, to and for his, her, or their own use 
and benefit.^ 

Soon after the making of his Will, John Franks Aed, 
and his Wife proved his Will, and entered into pos- 
session and receipt of the Rents and Profits of the 
Leasehold Premises until the 5th of April i9ri2, the 
time of her death. 

She made her Will, and thereby, after giving several 
Legacies, concluded her WiU in the foUowing words z-^ 

'** To my Brother-in-law Henry Franks, Carpenter, 
Vewington Butts, Surry, I give the whole of my Estate 
standing on Bradsted Green, Pamborough, in the County 
of Kentr 

This Will was not executed by the Testatrix, in the 
presence of, or in any manner attested by, any person, 
the same being neither signed or sealed, nor was any 
Executor appointed. 

The Plaintiff, John Sanders, the Brother of tibe 
L 3 
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festmtrixy 90oa after her death, prooared Letten aS 
Administration, with the Will annexed. On the death 
of the Testatrix, her Brother-in-law, H^nry Franks 
the Defendant, entered into the Receipt of the Retits 
and Profits of the liSasehold Eatate ; the same being in 
the possession of two Tenants, at a Rent of $o/. a year« 

The Plaintiff, by bis Bill, stated the foregoing facti, 
and iDlistedi that the Power given by the Will of Johtk 
Fnmki to his Wife, M* Jl. Fraukt, was not duly exe- 
cuted by her Will;*^tbat be, as her Administrator, 
became entitled to the undivided moiety of the Leas»« 
hold Estate, to which the Power related ; the othec 
moiety belonging to the Defendant, Henry Frank$i 
and prayedf an Accoiint of the Rents and Profits 
of the Leasehold Estate received since the death of 
M. A. Franks, and that an undivided moiety of the 
I^easebold Estate, and a moiety of the Rents and 
Profits, might be declared to belong to the Plaintifi^ as 
her Administrator. 



The Defendanif by his Answer, claimed to be entitled 
to the moiety of the Leasehold Estate, over which 
M* A* Franks had a power of appointment. 

Mr. Htald, and Mr. Boteler, for Plaintiff:— 
The Will of Mary Ann Franks was not a good 
execution of the Power given to her by the Will of 
Jokn Franks her Husband, as to SLmoiety of the Estate, 
and, in coasequencen the Plaintiff takes as Administratoi^ 
p{ Mary A. Franks. 

There is no recital in the Will of the Power, nor 
doea she in her Will allude to the moiety over which 
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she his a dispoBiDg Power^ bat she gives in general 
words, '' the whole of my Estate standing in BradUed 
Oreen,^ Sfcc to the Defendant; and the Will is not 
'< dnly executed and attested," as required by the Power, 
she not having signed <Nr sealed the Will, nor any Witnesa 
to the same, lliere is no Case exactly like this. Bm 
where a Power has been to devise Lands by a Will duly 
esKcuted, it has been held there must be three Wit- 
nesses to the Will. So whm by a Power a WiD of 
Personalty is directed to be attested by three Witnesses 
an Attestation by two is insufficient, unless in the 
favoured cases of a ffidom, a CUld, or Creditors, on 
whose behalf the Court will supply the defective Exe- 
cution of a Power. This Defendant is not one of those 
favoured Persons, and unless the words ** duty executed 
and attested ** are struck out of the Will, giving the 
Power, the Will of M. A. Vravks cannot be considered 
as an execution of the Power. By the words *• duly 
attested," one Witness, at least, becomes necessary to 
to the Will. Where a Power has been given to be 
executed by a Deed duly attested, the signature of one 
Witness has been held sufficient; but it never was 
determined, that though the Deed was not attested by 
any Witness, the Power was well execated. The Will, 
it Is true, has been proved in the Ecclesiastical Court, 
but that is not the Attestation rendered necessary by 
the terms of this Power, nor was ever considered as of 
any consequence in cases of this kind. If the words 
of the Power had been to bequeath by a Will " duly 
executed ** there, no Attestation might have been neces- 
sary ; but the additional words, ^' and attested,** make a 
Witness necessary, though this is Personal Estate, and 
but for the terms of the Pbwer no Witness to the Will 
would have been necessary. 
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Administratorsi but it k '^ to her Execators and Admi- 
BistratoiB for his, her, or their own use and benefit."--^ 
It 18 a beneficial Gift to them, in the^vent of no execu- 
tion of the Power. Her Administrator, probably, would 
be her next of Kin ; and an Executor could only be such, 
by' her nomination, so that there is no great absur- 
dity in the beneficial Gift to her Executors or Admi- 
nistrators. The Testator supposed, perhaps, his Wife 
might marry again, and that her Will should be 
guarded, by requiring it to be witnessed. It is useless, 
howeTcr, to conjecture as to his meaning, since the 
words of the Will are dear and imperative. I do not 
admit that no Attestation was necessary if she had 
disposed of this Property by a Codicil ; I think under 
the terms of the Power, the Codicil must have been 
'' duly executed and attested.'' This is a Bill by one 
Tenant in Common for an Account, and is proper. 



The Vice.Chan«bllob : — 
I shall look into the Cases cited, but I will state my 
present impression. The Plaintiff, to succeed, must 
show that there was a Power, and not an absolute 
Gift ; that there has been no Appointment by M. A. 
Franks, and that he is her Administrator. He claims 
beneficially under the Testator's Will, as a person 
described by him to take, in case no appointment 
is made. The Power is given to the Wife in apt 
and proper words. She had a Life Estate in her 
moiety, with a Power of disposing of it by a Will 
'^ duly executed and attested." Is then her Will a due 
execution of the Power? I am not aware of any Case, 
(except in the favoured Cases alluded to, of which 
this is not one,) where, when any formality is re- 
quised ia the disposition of real or personal Property^ 
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that formality can be dispensed with. If three Wit- 
nesses had been express! jil required to her Will, there . 
most have been three Witnesses, though it was only a 
Will of personal Property. If there had been one 
Witness to this Will, I should have considered it as a 
good execution of the Power ; but it has no Witness, 
and, therefore, the Power is not weU executed. In 
default of appointment, to whom is the Property to go i 
It is to go ^' unto the Executors or Administrators of 
her my said Wife M. A. Franks, to and for his or their 
own use and benefit/' The bequest is whimsical, espe- 
cially as an Executor might have been appointed by 
an unattested Will, who would have taken ; but I must 
not be influenced by any absurdities that may follow, if 
:the Will is plain. It is said that a Gift of personal 
Estate to A. his Executors or Administrators, is tanta- 
mount to a gift to A. and his Heirs of Real Estate, 
and so it is — each disposition carrying the whole In- 
tent ; but here the bequest is to the Executors or 
Adminstrator8,yi»r Ar<, Aer, or their own use and benefit. 
They take it therefore beneficially, and not as Trustees. 
A Gift to the Heir of A. B. of real Estate, is not a Gift 
to A. B* ; nor can a Gift of Personalty to the Execu- 
tors or Administrators of A. B. for his and. their own 
use and benefit, be considered as a Gift to A. B. This 
is my present Opinion. 



^5S 
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Savders 
Franks. 



N- B. The Vice-chancellor^ on a subsequent day, 
said he remained of the same Opinion. 
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MOODIE V. REID. 

IN this- Case, which is reported ante i voL p*5i6y a 
Case, with the following Questioa was sent tQ The 
Judges of the Court of Common Pleas; viz : 

** Whether the Will or Appointment in the nature 
of a Will of the 4th day of February 1812, is a due 
Execution of the Power contained in the Settlement of 
the 4th May 1789?" 

To this Case, The Judges, on the 13th June 1817, 
returped the following Certificate : 

'' We have heard this Case argued, and have con* 
sidered it; and are of opinion that the above stated 
Will, or appointment in nature of a Will, of the 4th 
February 1812, is not a due Execution of Power con- 
tained in the said Settlement of the 4th May 1789. 

V. GiBBS. 

R. Dallas. 
J. A. Park. 

J. BURROUGH. 



KNATCHBULL v. GRUEBER. 

Upon an Appeal from the Decision, in this Cause, 
which is reported ante 1 vol. p. \ 53, the Lord Chancellor, 
on the 28th July 1817, confirmed the Decree. 



END OF PART I. 
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PINK and others v. DE THUISEY, 

^ " 14th June. 

JLaOUISA Frances Gabrietta If Alsace De Ckimay, Legacy held^vpon 
Ficomtesse De Cambis, made her Will (a) 26th January (he wording qf 
1809, which was thus translated in the Bill: — "I give theJVill,tobe 
and bequeath unto Master James England, now in the Conditional, and 
sloop Jasper, of the British Royal Navy, the real Sum of ||^J ^^'^'^J! 
1000/. Sterling, to be taken on the Stocks called Three f^j.^^^ ^^^ 
per Cent. Consolidated, which I have in the Name of Legatee not 
Mr. Amable De Thuisey, I make said Legacy under entitled to the 
-the condition hereinafter written, at the Article of my ^g<^' 
Testamentary Executor. I constitute by the present 
writing Mr, Amable De Thuisey my Testamentary 
Executor ; and in case of his absence, or death of the 

(a)TheWi11 wasin'Jrfnc^. as given in the Bill^ but no 

Olyectioiis were made to some material difference was tug^ 

passages in the Translation, gested. 

Vol. II. M 
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Marquis De Thuisey, his Father, I request them {a) to give 
me the mark of friendship of accepting this charge, and 
in this quality, after my death, to take first upon the 
Money that I have placed in the Stock Three per Cent. 
Consolidated, under the Name of Mr. Amable De 
Thuisey, the Sum and real value of looo/. Sterling, 
which I have just given to Master James England, and 
which I will have discharged before every thing; my 
intention being to make it a distinct and separate ob* 
ject; independent of my succession. I request also my 
Testamentary Executor to place this Sum in the manner 
he will think most advantageous, to give every year the 
Revenues of it to Mr. James England, and to give him 
the Principal only in case of an e$tablishment ^ot acquis 
sition for him which seem advantageous to my Ex- 
ecutor Testamentary, this disposition being an essential 
Condition of the Legacy I make to the said James 
England. I however leave my Testamentary Executor 
at liberty to give to said James England the said Sum 
of looo/. Sterling, if he found the thing proper, 
although there should be at the actual moment neither 
Establishment nor Acquisition for the said James 
England:' 



The Testatrix died 27th January 1809, and Amable 
De Thuisey proved her Will, and soM out so much of 
the Three per Cent. Consols as produced 1000/. Sterling, 
which Sum was invested in the purchase of 1063/. 151. 
$d. Three per Cent. Navy Annuities. 

James England died in September 1813 ; and having 
considered himself as absolutely entitled to the Legacy 
given by the Will of Fieomtesse De Cambis, he^ by his 



(a) The Will 18 here literaUy followed. 
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Will, 7^h September 1813, bequeathed it amongst the 1817. 

Plaintiffs (Pink excepted), and appointed James Pink 

his Executor, who proved his Will. ^^j othert 

The Bill with these statements, prayed, that the -p. rp''' 
Legacy of 1000/. left to James England, or the Funds 
purchased with it, together with the Interest and Divi* 
dends due thereon, might be transferred to the Plaintiffs. . 

The Defendant, by his Answer, admitted he had been 
called upon by James England, in his Life-time, to pay 
to him the Legacy of 1000/. but that he declined doing 
so, England not having obtained '' an Establishment or 
Acquisition" which entitled him to demand the Legacy ; 
and the Defendant not thinking it prudent to advance 
the 1000/. unless there was such an " Establishment 
or Acquisition/' it being, as he conceived, the Testatrix's 
intention to secure him a provision during his Life, and 
to avoid the danger of the Property being squandered, 
>as she knew England to be a man of dissipated habits; 
and submitted, whether the Legatees of England were, 
under the circumstances, entitled to call for the Legacy. 

Mr. H, Martin, and Mr. Courienay, for the Plain- 
tiff:— 
The 1000 /. Legacy to England is to be separated from 
the rest of the Testatrix's Estate, and kept distinct from 
the succession of the rest of her Estate, which shows 
that she did not mean, in any event, that it should form 
part of the residue ; the Executor, therefore, will take 
this Money if the Plaintiffs are not entitled. It is 
difficult to say what the Testatrix meant by ^' an Esta- 
blishment and Acquisition." England was appointed 
Gunner of the Jasper; was not that '^ an Establishment 
or acquisition i The attaining of 21, and becoming sui 

U2 
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juris, as be did, after the Will, may be considered 
as an Estabiishment. Though there was no Establish-- 
ment or Acquisition, the Executor had a power to advance 
the looo/. Is heat liberty, capriciously, to say, I will 
not advance.the Money, and thus benefit himself T In 
this Case the Legatee was absolutely entitled, and might 
dispose of the Money. 

Mr. Be//, and Mr. Duckworth, for the Defendant : — 
If the Plaintiffs are not entitled, the Residuaty Le- 
gatee will take the Money; Cambridge v. Rous{b\ The 
Legacy was given on a condition, which, as it was 
not performed, the Legacy was not claimable. The 
words "Establishment or Acquisition" must mean 
Marriage to a Woman of some fortune, or by being 
placed in some Trade or Business, or something ana- 
lagous to that. It is true, the Executors have a dis- 
cretion to advance the Money though no Establishment 
or Acquisition is obtained, but that does not give the 
Legatee a right to claim the Money against the consent 
of the Executor. Lately, in Weller v. Weller^ at the* 
Rolls, where the Testator gave his Son, who had been' 
extravagant, a Sum of Money, with a power to the Ex- 
ecutors to advance more, if they thought proper; the 
Creditors of the Son filed a Bill against tlie Executors 
to compel them to pay the additional Sum, but the 
Master of the Rolls thought the Bill would not lie. 
Afterwards the Creditors consented to take a compo- 
sition from the Son, and upon that the Executors agreed 
to advance the Money. In this Case the Executor has 
an absolute power to advance the Money, or to refuse to 
do so. He might say, 

" Sie voloy sicjubeo, stet pro ratione voluntas^' 
The Executor is here pat in loco parentis* The 
[h) 8VCS. la. 



CASES IN CHANCERY. 

attainment of 21 never could have been the 8ort of 
Establishment intended by the Testatrix, otherwise she 
vrould have expressly given it to him at that period. 
He was a Gunner when the Testatrix made her Will. 

The Vice-Chancellor : — 
There are threeQuestions in this Case: — 1st. Whether 
the Legacy to England was absolutely given, or upon 
condition ? — 2dly. If conditionally given, whether the 
condition has been performed? — sdly. Whether as the 
Executor had a power to give the principal Sum, 
if he thought proper, to the Legatee, England could 
claim it i 
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Dx Tiiuu»r. 



The Legacy, taking into consideration the whole 
Will, must be considered as given on condition. There 
is a prohibition to the Executor not to advance the 
Legacy, unless, '' in case of an establishment or acquisi- 
tion for him which seem advantageous to my Executor/' 
He was not entitled to claim the Legacy unless certain 
things occurred. The Interest was to be paid to him 
without any condition ; but as to the Principal, a dif- 
ferent purpose is shown; an intention not to give, 
unless on an acquisition or establishment such as might 
seem advantageous to the Executor. There is no 
ground, therefore, for considering this as an absolute 
Legacy. 



Then, was the Condition performed? It has been 
urged, that the appointment of England to be a Gunner 
was such an Establishment as entitled him to claim the 
Legacy; but the Answer to that is, that he was a 
Gunner when the Testatrix made her Will, and so 
eontinued till her death. It has been argued, that by 

M3 
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1 8 ] 7 - oomiDg of Age, diat must be considered as «n EstaUub' 

^ ' ment ; but tlie words of the Will are *' an advaniage^m 

^^^^ establishment or acquisition which may seem adva»> 

*° ° ®^^' tageous to my Executor ;** so that merely coming of 

D£ Thvi8£y -^S^ cannot have been the establishment or acquisition 

meant by this Testatrix. 

The remaining Question is, as to the effect of the fol* 
lowing Clause in the Will; " I however leave my 
Testamentary Executor at Liberty to give to said James 
Sngland the said Sum of looo/. Sterling, if he found 
the thing proper, although there should be at the actual 
moment neither establishment or acquisition for the 
said James England,*' The Executor says, he did not 
think it proper to advance the Legacy. Nothing 
appears in the conduct of the young man which dis- 
qualified him from taking ; but it would be quite con^ 
tmry to the provisions of the Will to hold, that the 
power given to the Executor at bis discretion to advance 
the Legacy, gave the Legatee a right to claim it abso- 
lutely. If that were so, the condition in the Will, upon 
which I have commented, and the power given to the 
Executor of dispensing with it, would be useless; the 
whole Will would be frustrated. Is the Court to 
decide upon the propriety of the Executor withholding 
the Legacy? That would be assuming an authority 
which is confided by the Will to the discretion of the 
Executor. It would be to make a Will for the Tes- 
tatrix, instead of expounding it. 

Then as to Authorities. No doubt, where the object 
is certain, the Fund certain, and the event, in which 
the party is to take, is certain, and there are words . 
recomo^ndatory or precatory, used by a penon having 
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the power to eommandi they have in many Cases been 
cootidered as obligatory; but those Capes are very 
distinguishable from this; in them, an intention was 
«xpressedy though not in words of command, that the 
thing should be done; but in this Case there is no 
intent expressed, that he should have the Legacy at all 
events. Decreeing the Legacy in this Case, instead 
*of forwarding the intent of the Testatrix, would dis- 
appoint it ; it would be, in effect, to strike out of the Will 
all that relates to the Condition, and the discretion given 
to the Executor. Here, there was no fixed purpose to 
give at all events; but it was left to the discretion of the 
Executor — ^to his judgment and control. The Autho* 
rities, therefore, are not in contradiction to what is the 
fair meaning and import of this Will The Executor 
did not think fit to advance the Principal of this Legacy 
to England, and, therefore, he could not claim it, as 
absolutely entitled. The consequence is, the Bill must 
be dismissed. 

Bill dismissed. 
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CURRIE and others, v. GOOLD and Ux. ,y^h ju„^ 

On this Cause coming on for Further Dtrectioni^ it of an Executor 

appeared, that a I/egacy of 500/. was left to a married paid Interest on 

Woman, and after her death, in certain events, to her <» legacy for 17 

Children. The Executors, who were in India, where y^^^^' without 

the Testator died, remitted the 500/. to one GooU, a ^J^^^^^S ^J^ 

... n r 1 T Property Ifix, 

Merchant, as their Agent, for payment of the Legacy. ^^^^ ^^ ^^^ 

Gaold paid the Interest on the Legacy from the 4th of jj^^ qftermards 

deduct out of 

future Interett due, the Amauni of the Property Tax on such precedent 

Payments^ 

M4 
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February 1795, until the 4th August 1812, without 
deducting the Property Tax. When the next payment 
of Interest became due, he insisted on deducting out 
of it the Property Tax, in respect of all the precedent 
payments ; and the question was, Whether having paid 
this Interest so long without deducting the Property 
Tax, he could now claim the same, although he might 
properly insist on deducting future payments of the 
Tax, out of future payments of the Interest. 

Mr. Raithby contended, he could make such deduc- 
tion, and that it would be great injustice to oblige him 
to pay this Property Tax out of his own pocket. 

Mr. Treslove, contra, insisted he could not make the 
deduction ; and cited Jtwood v. Lamprey (a), where a 
Mortgage was made in satisfaction of Widow's Dower, 
on condition to pay her 20/. a year; and the Court 
refused to make th^ Annuitant refund in respect of 
the payments she had received tax free, and which the 
party paying had omitted to deduct. So, in Bilbie 
against Ltim/f^ and others (6), it was determined that, 
Money paid by one who has full knowledge (or the 
means of such knowledge in his hands) of all the 
circumstances, cannot be recovered back again on ac* 
count of such payment having been made under an 
Ignorance of the Law. He cited also, Stevens v. Lynch (c), 
and Nicholls v. Leeson (d). 



(a) Mentioned in Note to 
East V. Tkornburyy 3 P. Wms. 
127. 

(&) 2 East 469, recognized 
hy Lawrence J. in Lothian 
ijU9d {leodfrson Dom. Proc, 



3 Bos. and Pul. 520. ; and see 
Gomery v. Bond, 3 Maul, and 
Selw. 378, and Brisbane r. 
Dacres, 5 Taunt 143. 

(c) 12 East. 38. 

[d) 3 Atk. 573- 
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The Vke-Chancellor was of opiniqn, Ae authorities 
cited, were conclusive to show the deduction could not be 
made, although the doctrine established by those Cases 
might, in many instances, be a great hardship on the 
Party. Here, however, he observed, this Defendant was 
in Business, and, probably, made some advantage by 
the* Capital being suiFered to remain in his hands, 
instead of being paid into Court, as might have beea 
insisted on, and that, probably, he made no claim 
of the Property Tax, as an inducement to leave the 
Money in his hands. 
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RQSSITER V. PITT. 

l^HEN this Cause came on to be heard at the 
B/ilkj the Will was proved as to the Personal Estate, 
but not as to the Real Estate, and leave was given by 
tlie Decree to exhibit Interrogatories to prove the Will 
as to the Real Estate. Witnesses were accordingly 
examined, but the Examiner thought he was not 
authorized to publish the Depositions without an Order 
of the Court. 

Mr. Courtenay now moved for an Order that the 
Depositions should be published. 

Order made. 
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MARSHALL and others, v, BOUSFIELD 
and oihers. 

By Original Bill, Bill of Revivor, and SvppUmmiQl 

Bill. 
24th June. 

Devi9et0 Tetta- J HIS Cause came before the Court upoo ExeepHom 
tor's Wife S. D. to the Report of the Master, to wbon it was referred 
for Life, and to inquire into the Title to an Estate that had been the 
""{^ Tes^^^^' subject of a Contract made on the 1 ith of June 1810, 
hould be settled ^^^^^^ ^^ '**^ **''• Holloway, and Mr. Watkins, the 
by Counsel, and Trustee and Agent of Nicholas Edward Fell. A Bill 
gotoandamongst was filed by Holloway for a specific performance of an 
his Grandchil' Agreement to sell, and the only question was, Whether 
drenofthe Mak- ^ good Title could be made to the Estate? Upoathe 
land, ^^^^ reference to the Master, he was clearly of opinion a 
Male wiik re- fpoA Title could be made. To his report, exceptions 
fftflffifffr wer. ^^''^ taken. The facts were, that Susannah Donning, 
(My one Gf and' by her Will, 15th December 1727, recited the Will 
€kM bom m of Nicholas Donning, 2d September 1721, and upon the 
TtataUf^sLifg, letter Will the question arose, Whether one of his 
^^^^ Grandchildren, of the name of Nicholas Joseph Fell,took 
f ethc death ^ Estate for life, or an Estate Tail Male ? The recital 
of tkeTeMaior's ^^ ^^^ WiH of Susannah Donning was the only account 
Wife, and held,a given of the Will of N. Donning, and by that recital 
GrandckUd bom it appeared that, Nicholas Donning devised " to his 
q^ the death ^jf^ Susannah and her Heirs, all and singular his 
of the Testator, „,,, ,^,,,^* ^ ^, 

and before the Freehold and Copyhold Messuages, Cottage, Lands, 

death <if his Wife Tenements and Hereditaments whatsoever and where- 
took an Estate soever; and that he had also given and bequeathed to 
Tail Male. her aQ his Goods, Chattels^ and Personal Estate of 
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whatfloe^i^ BahiKe, kkid or quality, in trusty Aereout to 
pay bis Debts, Funeral, und other Expenses, and then 
upon further trust, that she should enjoy the said Real 
and Personal Estates, for and during her natural Life, 
and after her decease, that the same, namely, the rest 
and residue both of the Real and Personal Estate, after 
payment of his said Debts, Funeral, and other Charges, 
should be settled by able Counsel, and go to and 
amongst his Granddiildreo of the Male-kind, and then: 
issue in Tail Male, and for want of such Issue, i^kmi 
his female Grandchildren which should be living at bis 
decease ; but the Testator did thereby declare his Will 
and meaning to be, that the Shares and Proportions 
both of his male and female Grandchildren, and their 
respective Issue, should be in such Proportions as his 
Wife Susannah Dotming should by Deed or Will by 
her in writing signed and sealed in the presence of 
three or more credible Witnesses, limit, direct or ap- 
point, and for want of such appointment, to the Testator'a 
own right Heirs for ever." At tfie time of this Will, in 
the year 1721, there was only one Grandchild living, 
but he was not the Grandchild upon whose interest the 
question in this Cause arose. At the date of Susamiak 
Danning's Will there were three Male Grandchildren, 
namely, Nicholas Tkampson Donningf (who was the only 
S<m of their late Son Thomas jDonntJsg,) and Thomas 
FeH and Nicholas Joseph Fell, the two Sons of their 
only surviving Daughter, Maty ; there was also living 
one Grand-daughter* Susannah Donmng, by her Will, 
after reciting the Will of N. Donning in the words, before 
stated, '* devised, limited, and appointed all and singular 
the Freehold and Copyhold Estates to Sasnmel Ballasd, 
his Heiis and Assigns for evtf , upon trust, and to the 
intent and purpose foUowiuig, that is to say, as to 



167 



I8IT. 

* V— ^ 

Marshall 
and others, 

V. 

BousriBin 
and others. 



1 68 



CASES IN CHANCERY. 



1817. 
* . ^ 

Marshall 
and others, 

V, 
BOUSFIELD 

and others. 



certain Freehold Messuages in Hammersmith, to the 
use of theTe8tatrix% and her late Husband's Grandson^ 
Nicholas Thompson Donning, and the Heirs Male of 
his body; and as to certain Copyhold Premises at 
Hammersmith, to the use of her Grandson Thomas Fell 
the younger; And then as to. the Premises which were 
the subject of the present Suit, she gave them to the 
use of her Grandson Nicholas Joseph Fell (youngest Son 
of her Son-in-law, Thomas Fell the Elder,) and the 
Heirs Male of the body of the said Nicholas Joseph Fell, 
lawfully to be begotten.*' A Recovery was suffered by 
N.J. Fell in 1775. 



Mr. Hart, and Mr. Raithby, in support of the 
• Exceptions : — 
If S. Donning had been by her Will disposing of her 
own Lands, an Estate Tail would clearly have passed 
by the Devise to Nicholas Joseph Fell, and the Heirs 
Male of his body ; but the Devise being only in pur-* 
saance of the Power created by the Will of her Hus- 
band, N. Donning, it is necessary ti) consider the terms 
of the Power contained in his Will ; under which, we 
contend, the Widow could only give an Estate for 
life to N. J. Fell, with remainder to his first and other 
Sons in strict Settlement ; and that N. J. Fell being 
only Tenant for Life, did not by the Recovery suffered 
by him in 1775, acquire the Fee. The direction in the 
Will of N. Donning, is, that the Premises should, after 
the Wife's death, ** be settled by able Counsel, and to go 
to and amongst his Grandchildren of the Male-kind> 
and their Issue in Tail Male.'' This, therefore, is an 
Executory Trust, and the Court, in the execution of it, 
would direct the Limitations according to the intention 
of the Testator, without regarding the legal effect of the 
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words, so far as they contravene the Intention ; and 
modelling the Limitations according to the intention, 
It must be held in this Case, that N. J. Fell took only 
an Estate for Life, with the remainder to the Issue in 
Tail Male as Purchasers. What need was there of the 
aid of Counsel, if an Estate Tail only was to be given 
to the Grandchildren? The Estate is to be settled hy 
Counsel. The words in Tail Male are applicable only 
to the Issue of the Grandchildren, and not to the 
Grandchildren. 
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Sir S. Romillyf and Mr. Court enayy contra : — 
A man cannot give an Estate for Life to a person, 
not in esse at the death of the Testator, and an Estate 
Tail by Purchase to the Issue of such Tenant for Life. 
Nor can he effect that, by means of a Power ; he can- 
not give by that means a greater power than he himself 
had. When a Power is executed, the Estate is con- 
sidered as if it had been given by the Deed creating 
the Power. In a Case on the Duchess of MarlhorougVs 
Will, an important Case, not in print. Lord Northing- 
ton says, '^ A man who is not by Law allowed to lock 
up Property, cannot by a Power give to another a key 
to lock it up." The words '* in Tail Male" apply not to 
th^ Issue of theGrandchildren of the Testator, but to 
the Grandchildren. , 

This Case does not resemble Papillon v. Voice (a), and 
that class of Cases, for in them there was something to 
show that only an Estate for Life was meant to be 
given to the first taker. 

In a recent Case, Blackbumey. Staples (fi), a Case 
of an Executory Trust, the Master of the Rolls says, 



(fl) 2 P. Wms. 471. 



(b) a Ves. and Bea. 370. 
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^ the Court must necessarily follow his (the Testator'^ 
WfMnds, Qiiless he has himself shown that he did not 
mean to use them in their proper sense ; and have never 
said, that merely because the direction was for an 
Entaily they would execute that by decreeing a strict 
Settlement." In this* Will, as in that, nothing appears 
to show that the words were intended to have a di& , 
ferent meaning from what the technical words import. 
The Case of Dodson v. Grew(c) was the Case which 
most influenced the jSfdZ^^er's judgment. 

Mr. Hartf in Reply : — 
I admit a man cannot by means of a Power effect more 
than he himself could do. The question is. What was 
the intention of this Testator? We say, the TestaUH* 
intended to give an ^Estate for Life to the Grand- 
diildren, and an Estate in Tail Male to their Issue 
as Purchasers. It is said that an Estate for Life to 
a person not in etse, with a limitation to his Issue 
Male as Purchasers, is bad, as being too remote ; and 
I admit it is ; and I say, that no Conveyance could have 
been devised by which such an intention could be 
effected. Dodson v. Grew does not apply, that not 
being the Case pf an Executory Trust This is, at 
least, so doubtful a Case, that the Court will not 
oblige a Purchaser to take an Estate so circumstanced. 

The Vice-Chancellor — [after stating the 
facts] : — 
If Susannah Donning had power to limit the quantity 
of Estate that Nicholas Joseph Fell should talce, and he 
afterwards in the year 1775, suffered a Recovery, there 
is no doubt the Vendor of the Estate could make a 
complete Title; but supposing, as the fact is, that 
Susannah Donning had no power \o determine the 

(c) a Wils. 322. 
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quantity of the Estate to be taken, but only to settle 
the proportions in which they were to take, then the 
question is, Whether the Grandchildren were to take 
an Estate for Life, with Remainder to their Issue in 
Tail Male as Purchasers ; or, whether the Grandchildren 
were to take an Estate Tail Malef It is an Execu^- 
tory Trust, and the Court in executing it, does not 
strictly adhere to the formal words used by the Testator, 
but will modify them so as to effectuate the real 
intent. What then was the intent of this Testator ? 
By the words of the Will the Estates are " to go 
to and amongst the Grandchildren of the Male- 
kind, and their Issue in Tail Male.'' If Issue is to 
be construed a word of Purchase, the Grandchildren 
imd their Issue, it might be contended, would take 
Estates Tail Male. If the Grandchildren were only 
to take Estates for Life, it must* then be contended 
the words *' in Tail Male" did not apply to them; but 
there are no words in the Will to show that only an 
Estate for Life was intended to be given to the Grand* 
children. It is given generally to them in Tail Male ; 
and no language is used, which has been held, in other 
Cases, as indicative of an intention to give only an Estate 
for Life. Unless the Grandchildren took an Estate Tail 
Male, the limitation, so far as respecu the Grandson, 
N. J* Fell, who was born after the death of the Testator, 
would be void ; for you cannot give an Estate for Life 
^ a person not in esse, with a Remainder in Tail Male 
to bis Issue as purchasers; nor could any Counsel, 
however able, frame a Settlement to effectuate such an 
intent. The only mode, in such case, of giving an Estate 
Tail Male to the Children, would be by giving an 
Estate Tail Male to the Parent, which, unless barrad, 
would descend on his Issue. This appears to be the 
plain construction of the Will, and it is the only way 
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bj which this Executory Trust could be carried ioto 
execution. It is observable^ that though the Testator 
in the limitation over to his Female Grandchildren has 
added no words to express what quantity of Estate they 
were to take, yet in the subsequent reference to this 
limitation he evidently supposes them to take an Estate 
of Inheritance to them and their Issue, whidh affords 
an argument in favour of a similar Interest in respect 
to his Male Grandchildren, and that ''Issue Male "was 
intended as a word of Limitation, and not of Purchase. 



*In the Case of Blackburn v. Stables (d), the words 
of the Will were not precisely the same as the present, 
the words there being " Heir Male," and here it is 
" Issue Male ;" but the reasoning of the Master of the 
Rolls f is applicable. He says " It seems clear that this 
is an Executory Trust, and I know of no difference 
between an Executory Trust in Marriage Articles, and 
in a Will, except that the object and purpose of the 
former furnish an indication of intention which must be 
wanting in the latter. When the object is to make a 
provision by the settlement of the Estate for the Issue 
of a l^arriage, it is not to be presumed that the parties 
meant to put it into the power of the father to defeat 
that purpose, and to appropriate the Estate to himself. 
If therefore the agreement is to limit an Estate for life^ 
with remainder to the Heirs of the body, the Court 
decrees a strict settlement in conformity to the pre- 
sumable intention; but if a Will directs a limitation 
for life, with remainder to the Heirs of the body, the 
Court has no such ground for decreeing a strict settle* 
ment. A Testator gives arbitrarily what Estate be 
thioks fit ; the subject being mere bounty, the intended' 



(t^) 1 Yes. and Bea. 367. 
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extent of that bounty can be known only from the 
words in which it is given ; but if it is clearly to be 
ascertained from any thing in the Will that the Testa- 
tor did not mean to use the expressions which be has 
employed in their strict proper technical sense, the 
Courts in decreeing such Settlement as h^ has directed, 
will depart from his words in order to execute his 
intention ; but the Court must necessarily follow his 
words, unless he has himself shown that he did not 
mean to use them in their proper sense, and have 
never said, that merely because the direction was for 
an entail, they would execute that by decreeing a strict 
settlement." As in that Case the Master of the RolU 
thought he was bound to give to the first taker an 
Estate Tail, so here I think myself equally bound to 
say, that the intent of the Testator was to give an 
Estate Tail Male to the Grandchildren, inasmuch as 
there is in this Case, what there was in that, an im- 
possibility of giving, consistently with the rules of Law, 
an Estate for Life to an unborn Grandchild, with an 
Estate Tail Male, by purchase, to his Issue. 
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Another Case referred to in the Argument, was, Doe 
on the Demise of Dodson v. Grew and others (a). 
There, the devise was expressed, to George Grew, for 
the term of his natural life, and after his decease to 
the use of the Issue Male of his body, lawfully to be 
begotten, and the Heirs Male of the body of such Issue 
Male;" consequently, there was the same term, '' Issue 
Male" there, that creates the Argument in the present 
Case, and there was, in addition, an express Estate for 
Life given to George Grew ; but notwithstanding that. 
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the Court determmed that George Grew should tak^ 
an Estate Tail. Lard Chi^ Justice Wilmot said '^ The 
Testator had no Issue at the time of his Will ; his in- 
tention is to be followed, provided it does not clash with 
the rules of Law: — the Statute of Wills gives a man 
a power to devise his lands, but he cannot by biii Will 
create a perpetuity, nor restrain Tenant in Tail from 
suffering a Recovery, &c« &c. these being contrary to 
the rules of Law. The intention of the Testator 
clearly was to give George Grew an Estate for Life 
only; but his intention also clearly was, that all the 
Sons of George Grew should take in succession ; both 
these intentions cannot take place ; for, if the devisee 
George Grew took only an Estate for Life, his Sons 
could never have taken; and although it eventually 
liappened that he had no Sons, yet w£ must consider 
this Case as if he had had Issue; therefore the Court 
must put themselves in the place of the Testator, and 
determine as he would have done. If he had been told 
that both of his intentions in the Will, by the rules of 
Law, coufd not take place, and had been asked which 
of them he desired should take effect and st^d, as both 
could not, he certainly would have answered^ '' ttiat so 
long as George Grew had any Issue Male the Premises 
' should not go to the Lessor of the Plaintiff;" and if we 
balance the two intentions, the weightiest is, that all 
the $ons of George Grets;. should take in succession; 
and therefore, to enable them to take, George Grew 
must be adjudged to have been Tenant in Tail, for the 
Testator's great intention most clearly was, thai, the 
Lands should never go over to the Lessor of the 
Plaintiff in Remainder, but upon a failure of Issue of 
George Grew, He further adds, *' the word Issue in 
a Will is either a word of purchase or of limitation. 
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as will best effectuate the intention of the Testator; 
it is a plural word, and takes in all the Sons of George 
Grew ; and the words, *' Issue Male of his body^ and 
tlie Heirs Male of the body of such Issue *' mean only 
that they were not all to take at a time, but in succes- 
sion." The Opinion of Lord Chirf Justice Wilmot 
applies to the present Case, which is stronger than 
thaty no express Estate for Life being here given. It is 
perfectly consistent with the words used in this Will, to 
say that the Testator intended the Grandchildren to take 
Estates Tail Male; and the Court would, I think, if they 
did not adopt that construction, disappoint the intent 
of the Testator. Therefore, upon these authorities, as 
well as upon principle, I am of opinion, that it was the 
intent of Nicholas Donning to direct a Settlement to all 
his Grandchildren in Tail Male, the proportions to be 
named by Susannah Donnii^, and consequently that 
N. J. Fell having suffered a Recovery, enabled the 
Vendor to make a good Title to the Vendee. I do 
not impeach the Principle, thai a Vendee is not bound 
to take a doubtful Tide (a); but I think this is not 
doubtful Tjitie, and that the Master was clearly right* 
The exceptions to the Master's Report must be over** 
ruled. 
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Exceptions overruled. 



(a) See Sugden's Vendors and Purch. 265, last edit. 
the Cases there cited. 
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• . ^ 

^EELEY V. BOEHM and TAYLOR and others. 



^^^^t ^^^ '^^ ^ Original BiD, which was afterwards amended, 
stated that the Plaintiff was an Annuity Creditor of Ma- 

. " " t^^' joT'GeneTBlJdam Gordon, who died 22d February 1815, 
by amendment of leaving by his ^ill, 2d December 1814, appointed his 
the BUly pari of Sister Hannah Gordon, (a Defendant), his Executrix, 
the Anstoery by who proved his Will : — ^That the Executrix was re- 
^ay tfprtunce, gident in Scotland -.—That the Testator was entitled 
and inierrogate ^^ ^as death to considerable Property in England, and 
o ^ * ' h£tk ^^ particular to a considerable Sum in the hands of the 
ime of two Part' Defendants: — That the ExecuUrix gave to Harry Gordon 
nersywhohat and Ferdinand Lumsden, (two other Defendants), a 
retired from an Power of Attorney to collect the property in England : 
iKtive concern m _That all the Testator's Property ba4 been got in> 
the ^'^^^^ except the Monies in the bands of the Defendants, and 
- , ^^ ^^ all the Tcstator^s Debts were paid, except the Debt due 
Tartner$h^ ac- ^^ ^^ Plaintiff, and there was a Surplus more than suf- 
comts, to state ficient to pay the Plaintiff, which Surplus had been paid 
the renUt qf into the hands of the Defendants Boehm and Taylor : — 
them^astopar- .jj^^t the Plaintiff had applied to the Executrix to call 

f L .1' upon Gordon and Lumsden to account for their Re- 
tions, which the \ .r^.^..-*-.. 

acting Partner ^eipts, and also upon Boehm and Taylor for the Monies 

^hadtramactedr in their hands, and to pay the arrears of the Annoity, 

and secure the future payments. The Prayer of the 

Bill was for an Account, by the Executrix, of the Estate 

of Major*General Adam Gordon, and of the Receipts 

by H. Gordon and jP. Lumsden, and an account froni 

Boehm and Taylor of the Monies in their hands ; «n 

account of what was due to the Plaintiff, and payment 

40 her of the arrears ef the Annuity, and a Sum provided 
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*to secure the future payments of the Annuity, and for 
. an Injunction to restrain Boehm and Tmylor from paying 
over the Monies in their hands to the Execntrix, or to 
H.Gordon and F. Lumsden, and an Injunction to re- 
strain them and the Executrix from receiving the same, 
or proceeding at Law for the recovery thereof* 

The Defendants, Boehm and Taylor, put in a joint 
and several Answer. The Defendant, Boehm, for himself 
stated in his AnsWer, ** that he had for some years past 
never personally interfered in the management of the 
business carried on in the joint names of himself and the 
other Defendant, John Taylor ; and was quite a stranger 
to the several matters and things in the Bill mentioned, 
saye as he had been informed by the said John Taylor ;'* 
and then Taylor for himself stated, and which the other 
Defendant believed to be true, that since and previous, 
&c. [stating the result of the account between General 
Gordon and Boehm and Taylor, by which nothing ap- 
peared due to the General.] 

Upon this Answer being put in, the Plaintiff re- 
^amended her Bill, stating as pretencei' on the part of 
the Defendants, the very words used by the Defendant 
Boehm in his Answer, thus ; '^ and sometimes the said' 
Confederate, Edward Boehm, alleges, and has alleged^, 
that he has for some years past never personally inter- 
fered, &c.'' and charged, that the information given to 
Boehm was contrary to the fact; " and so it will appear 
to the said Confederate Edmund Boehm himself, if he 
will inspect his Co-partnership Books, in which, as the 
truth is, his and the said Confederate John Taylor's 
accounts with the said Testator, Adam Gordon, and with 
the said Confederate Hannah Gordon, as the Executrix. 

N3 
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of the said Teiisitot Jdam Gjordon, toe entered. Arid 
your Oratrix charges, that the said Confederate Ed" 
mund Boekm ought to inspect such books before he 
answers that your Oratrix's Bill of Complaint ; and 
ought to set forth in his Answer, whether he hath in- 
spected the same or not/' The re-amended Bill then 
interrogated in the usual way, as to these allegations 
and charges. 

Upon the Bill being thus re-amend^, a reference 
w^ obtained to t(ie M^er for Impertinence ip the 
T^'iti, treating ^ such, the Ameqctments which ^ted 
th^ pretences in th^ words of the Answer, and the 
Cha<-ges aqd lot^rroigatorieB founded QQ.tbeoi. The 
Master reported that, he did not conceive the worn to 
he itDperiinent; w Exoeptipn was tai^en to his Report* 

This Exception came on now to be argued. 

• Mr. Hart, and Mr. Wilson, in support of the Ex- 
ception :— 

The Plaintiff has by amendment stated part of the 
joint and several Answer of Boehm and Taylor, and this, 
it is conceived, is impertinence. The facts introduced 
in the re- amendment were put in Issue by the previous 
Answer, and by replying to it, the Defendants must have 
proved the facts. The Plaintiff has no right to call 
upon Boekm to look into the Partnership Books. He 
has retired some years from an active concern in the 
business. Gordons affairs with the house were tran- 
sacted by Taylor. Boehm knows nothing of them. 
He swears as to the information he has received 
from Taylor, and that is all he is bound to swear to. 
The Bill states a balance due from the Defendants, not 
from Boehm separately. It is not necessary to have 



CASES IN CHANCERY. 

his individual judgment obtained by an inspection 
himself of the accounts^ as to the balance. The Court 
in determining the question of impertinence, can look 
only to the Bill. The Bill is altogether founded on a 
Mrrong principle, for this Plaintiff cannot call upon 
third persons for Money in their hands. The Execu- 
triit is alone liable to be called upod. Boehm and 
Taylor are liable only to the Executrix. 
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Mr. Leach, and Mr. Bell, in support of the re* 
amended BiH:-^ 
The Plaintiff has a claim upon the Assets of General 
Gordon ; the Executor is stated to be abroad ; and the 
Plaintiff calls upon the Defendants to answer whether 
they haye not a balance in their hands, part of the 
General's Estate, insisting upon applying it in discharge 
of her claim. The Plaintiff ^charges, the information 
gifen to Bothm is incorrect, and so it would appear 
if he himself looked into the Partnership Books. I^ 
this irreletant, impertinent matter? The pretence wad 
necessary to be introduced in order to found the Inter- 
rogatories upon it. It is stated in the words of the 
Answer, because it could not be more briefly or pointedly 
stated. It is said, that by replying to the Answer, the 
facts stated in it must have been proved. That is true ; 
but that would occasion delay, and intolerable expense; 
and a Plaintiff has a right to avoid that, by obtaining 
an explicit a&swer in the first instance. 



The Vioe-Chanc«:llor — [after stating the 19th June, 
facts] :— 
The Plaintiff not being satisfied with the joint and 
several Answer of Boehm and Taylor, has re-amended 
her BUI, stating by way of pretence, a quotation from 

N4 
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. ^^y* . no account is given by the Affidavit why the Bill was. 
Jones ^^^ ^^^ sooner. • The Affidavit stated, that these Defen-r 

^, dants have received Asseu, but does not state th^re arc 

Taylor, and any outstanding Debts; if there are none, a Receiver is 
others. unnecessary^ for a Receiver cannot take Money out of 
the Parties hands. There is a positive Affidavit that 
' Probate was granted to these Defendants, in the Eccle- 

siastical Court; that there was an appeal to the Dele- 
gates, on which the former Decree was confirmed, but 
another Caveat was entered on the ground that there 
^ere not proper parties to the former proceedings* 

The Vice-Chancellor : — 
The Court is in a distressing situation in the^e Cases. 
It is hard upon Suitors to -have particular causes ad- 
vanced before theirs ; they, have no opportunity of 
objecting, though their Cases, perhaps, are equally 
pressing. Much time, too, is consumed in discussing 
such Motions. 

I shall always expect a very strong Case to induce 
ttie to advance a Cause. I admit, that wherever an 
Injunction Bill is impeded by a Demurrer, the Court 
will feel inclined to advance the Demurrer, where press- 
ing reasons are shown for doing so; but here the Party 
died in 1S14, and the Bill is filed so long after as in 
June 1817. Why not institute the Suit sooner f Such 
delay, unaccounted for, afibrds a reason, in limine, why 
th^ Demurrer should not ht advanced. 

Motion refused. 
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POWELL V. WALLWORTH. 




_ «9thJuly. 

1 H I S was a Creditor's Bill, 61ed against the Defen- ^ 

' ^;^ Leave to profc* 

4lant as Administati-ix, on which a Decree was made ^^^ ^g^^^ -,p^ 

28th February 1814, and James Otlerton, a Creditor, to a Creditor, a 

was, on a Motion by the Plaintiffs^ restrained from Decree made ^ 

proceeding at Law against the Defendant as such Ad- somey ears before, 

ministatrix. A Motion was now made by Mr. Agar, on ^^ *^"^ ^^. 

behalf of Otterton, for leave to prosecute the Suit, upon '^ 

an Affidavit, that since the Decree, though made so long 

ago, no Interrogatories bad been filed to examine th« 

Defendant as to the Monieus in her hands, so as tfy 

have them paid into Court. 

Mr. Temple, contra : — 
The Interrogatories are prepared, and we will under- 
take they shall be filed immediately. 

The VicbpChancellob :— 
The delay in filing the Interrogatories is not ac- 
counted for. The-Motion is proper. 

Cotton granted. 
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Affidavits on 
Petiikm in 
Bankruptcy may 
hejiled after the 
Petition dm/, 
but the Petition 
in such Case 
stands over to 
give time to an- 
swer them. 



Ex parte SPARROW, 

An objection was made by Mr. Leach, when this 
Petition came on, to reading Affidavits filed after the 
Petition Day, and he cited the rule of Practice in 
Bankruptcy, as mentioned by Mr* Rose (a). 

Sir Samuel Romilly observed, if any such Rule had 
ever been made, it had not been adhered to, suc& 
Affidavits being constantly received. 

The Vice-Chancellor: — 
The Affidavits may be used ; but as they have not 
had time to answer them, let the Petition stand over. 

Petition ordered to stand over* 



DAWSON and others, v. BUSK and another. 



14th and iist 
July. 

When several 
Exceptions are 
taken to an 



IN this Case ten Exceptions had been taken to the 
joint and several Answer of the Defendants^ but the 
Master reported the Answer sufficient. An Exception 
wa3 taken to the Master*^ Report^ '' For that the said 
Answer, and the Master hath in and by his said Report certified that 

Master reports the said Defendants Answer is sufficient in all the Points 
the Answer suf- 

JUknt, and one general Exception is taken to his Report^ and some of the 
Exceptions to the Answer are allowed, some not, and others naoed, the 
Court, m its discretion, mag order the Deposit to he divided. 

(a) See 3 Rose, p. i6i. 
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^accepted thereunto ; whereas the said Master ought not 
to have so certified, but he ought to have certified that 
the said Defendants Answer was insufficient in all the 
Points excepted thereunto. Wherefore, 8cc/' 

On arguing the Exceptions to the Reporty some of 
tliem were allowed, some disallowed, and others waved. 
The Vice-chancellor^ on application for the Deposit, 
thought it ought to be divided ; but it was urged, on 
the part of the Plaintiffs, it was not according to the 
Practice of the Court in such case to. divide the De« 
posit, but that the Exception to the Master's Report 
being only one Exception, and some of the Exceptions 
to the Answer being allowed, the Plaintiffs were entitled 
to the Deposit; and they cited Parker v. Prout(a). 
On the other hand, it was said, Parker v. Prout had 
not been followed, and that it was in the discretion of the 
Court to say what was to be done with the Deposit. 
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The Vice-Chancellor : — 
I desired a search to be made as to what had been 
done in similar cases, and the Registered) has furnished 
me with the following Cases : 

In White v. Williams^ before the Lord Chancellor^ 
4th March 1803 (0 Fifty-one Exceptions were taken by 
the Plaintiff to the sufficiency of the Defendant's Answer. 
Thirty-six Exceptions were taken by the Defendant to 
the Master's Report^ some of them were allowed, some 
overruled, and others overruled in part. The 5/. depo- 
sited with the Register by the Defendant, was ordered 



aistJuly. 



(a)4Bro.C.C. 
lb) MuCroiU 



1. 



W Reg. 
p. 248, 



Lib. B. i8o3» 
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to be i^aid back to the Ddfendanti and the coosideratioit 
of the Costs of the Plaintiff respecting the Exceptions, 
was reserved until after the Defendant should have put 
in a further Answer. 

In Enkine v. Garthshortf 8th August 1810, before 
the Lard Chancellor {c\ One Exception was taken bj 
the Drfendant to the Master's General Report. His 
Lordship referred it back to the Master to review his 
Report, (without allowing or overruling the Exception), 
and ordered the 5/. deposited with the Register, on 
filing the Exception, to be divided between the Ex- 
ceptant and two persons who appeared by Counsel, 
but were not parties to the Suit, otherwise than as 
Executors of a Creditor of the Testator; this being a 
Creditor's Suit. 



In Bedford v. Bedford, before the Lord Chancellor, 
ijih April 1812, One Exception was taken, by a Pur- 
chaser of a Lot, to the Master's Report of Title. The 
Exception was overruled, and the 5/. deposited with 
the Register ordered to be paid to the Plaintiff and 
Defendant in equal Moieties (cf). 

In Messenger v. Tennant, 4th May 1812, before the 
Master of the Rolls, Three Exceptions were taken by 
the Defendant to the Master's General Repoit. One 
was allowed, one overruled, and the other allowed in 
part. The 5/. deposited with the Register was ordered 
to be divided between Plaintiff and Defendant (e). 

(c) Reg. Lib. A. 1809, fol. (e) Reg. Lib. B. 1811, fol. 
1362. 866. 

* (d) Reg. Lib. A. 1811, fol. 
671. 
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. la Wiiliawks v. JoMSy 15th February 1810^ before the 
Master of the Rolls, One Exceptioa was taken by one 
set of Defendants to the Master's General Report. 
The Exception was overruled^ and the 5/. deposited 
with the . Register ordered to be divided between the 
Exceptants, and another set of Defendants. The 
Plaintiffs do not appear to have been interested in the 
question {/). ' 

I may mention also, some Cases which occurred 
before me ; though they are not of equal authority 
with those I have mentioned. 

In Blyth v. Elmhirsty 6th April 1815, Two Excep- 
tions were taken by the Defendant to the Master*% 
Report of Title. One of the Exceptions was allowed, 
and the other overruled. The Deposit was ordered 
to be divided (g). 

In Newman v. Hammond, 19th March 1814 (A), Six 
Exceptions were taken by the Plaintiff to the suf- 
ficiency of the Defendant's Answer, which were al- 
lowed by the Master. One Exception was taken by 
the Defendant to the Master's Report. Three of the 
Exceptions taken to the Answer v^ere allowed, and 
three overruled. The Deposit was ord^ed to be divided 
between Plaintiff and Defendant. 

In Edwards v. Pope{i), 1st April 1814, Three Ex- 
ceptions were taken by the Plaintiff to the sufficiency 
of the Defendant's Answer. One Exception taken to 
the Report. The Deposit was ordered to be divided. 
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(/) Reg. Lib. B. 1807, fol. 
756. 

(g) Reg. Lib. A. 1814, foL 
627. 



(h) Reg. Lib. B. 1813, p^ 
698. 

(t) Reg. Lib. A. 1813, foL 
522. 
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1817. It 19 clear^ therefore, in this Case, that I have au« 

"* thority to direct the Deposit to be divided. Let the 

Deposit be divided. 



CATHERINE CLOUGHt^. ANNE SOBIESKI 
/ WYNNE, CHARLES WYNNE, JOHN 
WYNNE, JULIUS WYNNE, JAMES OGILVIE, 
aad ANNE his Wife, and EMMA WYNNE, 

a4th July. Wat KIN WYNNE, by his Will, 14th June 
iSequtst qf tht igu^ after giving pecuniary Legacies to several per- 
B^manu^ f ^^"^' ^^^ *° particular, a Legacy of 2000 /. to his Brother 
Personal Estate ^^^^^^ fVynne, bequeathed " The Interest of (a) the 
afterpayment of Remainder (after all my jus6 Debts may be paid) I 
Debts and />- give and bequeath to my Mother, J, S. Wynne (one 
gacies to A. S. of the Defendants), for her Life, and at her decease, 
W, for Life, and ^^^^^^ Catherine Clough, of &ic." the Plaintiff. 
at her decease, to ^ '^ 

C, C»; passes an 
absolute Interest ^^ Executor being named in the Will, the Defen- 

to C. C. subfeet ^^^U ^' ^* Wynne, the Mother of the Testator, took 

to the prior out Letters of Administration, with the Will annexed. 

Life^Luerest of 

A. S. W. fpijg i^iii^ stating these facts, prayed, that it might 

be declared that the Plaintiff was entitled to the Prin- 
cipal of the residue of the Testator's Personal Estate 
and Effects, subject only to the payment of the Interest 
and Dividends to the Defendant^ A. 5. Wynne, during 
her Life: — ^That the usual accounts might be taken: — 
That the residue might be ascertained, and laid 
out, invested, and secured, so that the Defendant 

Co) The words,* Ihc Interest of; were interlined in the WilL 



Clough 

V, 
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A. S. Wynne might receive and be paid the Interest 1817. 

and Dividends thereof during her Life, and that the 
Plaintiff might receive and be paid the Principal 
thereof after her death. A. Wynni, 

arid others. 

The Answer of A. S. Wynne stated, she had expended 
on account of the Testator more than she. had received 
from his Assets; but that when all the Assets were 
receivedy there would be a considerable residue, after 
the payment of the Testator's Debts and pecuniary 
Legacies ; she, however, insisted, that according to the 
true construction of the Will, the Plaintiff was entitled 
only to a Life Interest in the residue of the Testator's 
Personal Estate and Effects, expectant on the death of 
her the said A, S. Wynne ; and that such residue, sub- 
ject to her Life Interest, and that of the Plaintiff's, was 
distributable amongst the Testator's next of Kin, vh, 
her the said A. S. Wynne, and the other Defendants, his 
Brothers and Sisters. 

The Answers of the other Defendants claimed the 
residue, subject to the Life Interests of A. S. Wynne, 
and the Plaintiff, to belong to them and A. S, Wynne, 
as the next of Kin of the Testator. 

Mr. Hart, Mr. Bell, and Mr. Roupell, for the 
Plaintiff:— 

This was the Will of a military Man on the eve of 
a Battle ; the meaning is clear, if e has added no word» 
of restriction to the Limitation over. If the Interest oF 
Money is given to one for life, and then to another 
without restriction, it carries the Principal to the last 
taker, just as a gift of RenU and Profits of a ^eal 

Vol. II. O 
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Estate passes the Estate; Elton t. Shephard{b), and 
Philips V. Chamberlaine (c). 

Mr. Parker, for the Defendant -4. S. W^ine. 

Mr. Perry, for the rest of the Defendants, next 
of Kin. 
The words '^ the Interest of interlbed in this Will, 
show, that an Interest for Life only in the residue was 
Intended to be giten to A. S. Wynne, and the Plaintiff, 
and unless those words are struck out of the Will, 
which cannot be, the Plaintiff cannot be absolutely 
entitled to the residue on the death ofJ.S. Wynm. 

The Vice-ChancTellor : — 
I am not surprised that a Will made by an Of&eer in 
Camp should be a little inaccurate. He appears to 
have sat down to dispose of all his personal Property. 
He gives his Brother, Charlet Wynne, one of his next 
of Kin, 2,000/. absolutely; and by the Will, as at first 
framed, be gives the remainder of his Property, first 
to his Mother for Life, and then to the Plaintiff. If^ 
luckily, he had left the Will in that form, there would 
have been no doubt ; but he afterwards inserts the words, 
'' the Interest of,^' which words apply to the Remainder 
given to the Plaintiff, and must be read, ^* the Interest of 
the Remainder to my Mother for her Life, and at her 
decease, the Interest of the Money to the Plaintiff.'' 
Giving the Interest of personalty without limitation, 
passes the whole Interest, unless there are words used 

{h) I Bro. C. C. 532. Page t>. Leapmgwell, 18 Ves. 

(c) 4 Ves. 52, and see 463. Stretch v.TValkins, ante 
Fairman v. Green, 10 Ves. 48^ 1 vol. p. «53. 
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to confine it to a Life Interest. There is nothing in 
the context of the Will to show a Life Interest only 
was intended to be given to the Plaintiff. The Testator 
knew how to give a Life Interest to the Plaintiff^ if he 
meant to do so. The Defendant's construction of the 
Will would have the effect of making the Testator die 
intestate as to part of his Property. Who are the next ^ 
of Km i One of them is his Brother^ Charles Wynne^ to 
whom he has given a Legacyi and another, his Mother, 
to whom he has given a Life Interest; ^d \\ is not 
very probable, that having given them express Legacies, 
he meant them also to take as next of Kin. I think 
it must be understood from his Will, he meant to 
give his Mother an Interest for Life in the residue, and 
after her death, an absolute Interest in the Property, 
to the Plaintiff. 
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MEMORANDUM. 

On this day, the Motions by such of the King's 
Counsel who were in Court, having been disposed of, 
the Gentlemen without the Bar began to make their 
Motions. Soon afterwards, a King's Counsel came in, 
and claimed a right to make his Motions. This was 
objected to, as the Motions had commenced without 
the Bar. 

The Fice-Chaficeliar said, he understood, the Lord 
Chancellor had laid it down as a Rule, that when the 
King's Counsel present, had made their Motions, and 
the Motions were without the Bar, a Kibg's Counsel 
could not come in and move, until the Motions without 
the Bar were disposed of; and this Rule he must 
follow. 

O 2 
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^ ^ ' 

Ex parte AIKEN in re ASPINALL and ASPINALL, 

3utJ«ly. 
Bill lodged in a 1 HE Petition stated, that previous to the Commission 
Banker i hands, against John and James Jspinall, of Liverpool, Bankers/ 
to be applte ^^^ ^^^^ employed as the Bankers of the Petitioner : — 

tiurwe hut not '^^^^ ^^ Petitioner in the course of his dealings was 
SO' applied^ accustomed to accept his Bills, payable sometimes at 

claimable on the the Banking House of the Jspinalls, and at other 
Banker's becom- times at the London Bankers of the Aspinalb : — ^That 
ing Baxikrvpi. j^ ^^ ^^^^^ ^j^^ Month of A^ril x8x6, the Petitioner 
had accepted various Bills to the amount of about 732 /. 
payable on the succeeding 26th of June, at the London 
Bankers of the ^spinalis, and the Petitioner gave the 
usual notices of such acceptances to them, vrho debited 
the Petitioner with the amount : — ^I'hat on the 2 2d June 
1816, the Petitioner paid into the Banking House of 
the Aspinalls, Bills to the amount of about 612/. 6s. 6d* 
for the particular and special purpose of providing 
for such acceptances when they became due: — ^That 
amongst the Bills so paid in was a Bill for the Sum of 
80 /• which became due on or about the 19th Septem- 
ber 1816: — That as the acceptances before mentioned 
became due they were dishonoured by the Jspinalls, 
and had since been paid by the Petitioner : — ^That on 
the S4th of June 1816, the Jspinalls auspended their 
payments ; and en the 27th ofJune following a Com- 
mission issued against them, under which they were 
declared Bankrupts^ lAd Assignees chosen : — That at 
the time of issuing the Commission the Bill for 80 /• 
was in the Banking House of the Jspinalls, and was 
then in the possession of, or the amount thereof bad 




CASES IN CHANCERY* 

liiice been received by^ their Assignees :^-That the Pe- 
titioner had applied to the Assignees to deliver up the 
Bill to him, or the amount, which they refused : — ^That 
the Petitioner had already proved under the Commission 
against the Aspinalls, the Sum of 867/. 5s. ^d., and AspDfALLaad 
had reserved a right to prove a further Sum ; but the Aspinalx.. 
Petitioner had not included in his proof the amount of 
the Bill for 80/. The prayer of the Petition was, that 
the Assignees of the Aspinalls might be ordered to 
deliver to the Petitioner the said Bill for tol/ii the 
same remained in their possession, or the amount 
thereof, if they had received the same, and that they 
might pay the Costs of the application; 

The statements in the Petition were verified by the 
Affidavit of the Petitionen 

On the part of the Assignees of the Jspinalb, an 
Affidavit was made by James Jspinall^ one of the 
Bankrupts, in which be stated, it was the Custom of the 
Deponent and his Partner in their banking Business to 
give credit genejpally for all Bills and Cash jpaid into 
the Bank, in one and the same** column, and to debit 
the Customer with Bills and Cash paid to him in the 
same manner ; but there was no column for short Bills ; 
nor did the Deponent or his Partner in any one instance 
enter a short Bill: — That if any Bill was paid into their 
Bank which they did not approve of, they then refused 
to credit it, and deposited the same in their drawer, 
and sometimes advanced a Sum on the Security of such 
Bill to the person bringing it: — ^That when Bills were, 
paid into their Bank, and the amount was credited to 
their Customers, from that moment they, to whom the 
Bills in all snch Cases were indorsed, conceived they bad 

03 
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1817. the absolute control and disposition thereof, and did' 

* ' consequently in the course of their Business frequently 

Ex parte ^^^ ^^^^ g^^j^ g jjlg ^^ other persons, and received the 

' value thereof: — ^That such control and disposition 
AspiNALL and ^^^^ ^^^ ^^^ ^^''* being actual payments to Deponent 
AfiPiNALL. ^^^ ^3 Partner, and from the right of the person paying 
the same to call on them either in Cash or in other 
Bills, vrhether the Bills so paid into the Bank were due 
or not: — ^That the Petitioner did certainly give notice 
to the Deponent of several of his acceptanccb, amount- 
ing to 732 L falling due in London about the time 
mentioned in the Petition, and that the Defendant in 
consequence of such notice, debited the Petitioner in 
account with the amount of such acceptances as paid, 
although they were not then due, which was the regular 
course of dealing : — That the Petitioiier paid into the 
Bank of the Deponent and his Partner, about the 
i^d June i8i6, Bills to the amount of 612 /. 6s. 6d., 
which he believed were paid in for the purposes stated 
in the Petition, and that the Petitioner understood at 
the time that the Deponent would ^o apply such Bill, 
idthough Deponent did not expressly say he would do 
80 ; but Deponent admitted that he certainly did intend 
to remit for, and take up such acceptances when due ; 
and with that view he wrote to the London Bankers, 
advising them of the same acceptances^ and when they 
would be due : — That he did not take up the accept- 
ances, or any of them, so that the amount thereof hath 
been credited In account with the Petitioner: — ^That 
the Bill for 80/. was one of the Bills so paid into 
Deponent's Bank by the Petitioner, on the 2^d June 
1816, which Bill remained in the hands of Deponent 
and his Partner at the period of their Insolvency, and 
the amount thereof had since been received by their 
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AMigDees:-*-That at the time of the £uliire of the J817. 

Deponent and his Partner, they were in advance for * ' 
the Petitioner, in Cash payments, upwards of 4^000/.; Mjf parte 
but the Bills paid into their Bank by the Petitioner, ^]^^m 
which were at the time running, exceeded in amount j^f^n^^^^ ^j 
4,000/., and have been since paid, so that there is now Aj^isalu 
due from the Estate of Deponent and his Partner to the 
Petitioner, a Sum of 1,200/. or thereabouts, part of 
which, namely, S67 /. 55. had been proved under their^ 
Commission, with a right reserved to prove a further 
Sam. 

Sir Samuel Romilfy, and Mr. Montague^ (or 'PtXu 
tioner : — 

The Bills were delivered to the Bankrupts for a 
special purpose, the payment of his Acceptances. All 
the Billi were discounted by the Bankrupts except one, 
the Bill for So/., which the Petitioner seeks to have 
delivered up. From various Cases determined in the 
Bankruptcies of Brickwood, Devaynes, Kensingtons, and 
Boldero, it is settled, that BiOs paid into Bankers for a 
particular special purpose, do not pass under the Bank- 
ruptcy, but are claimable by the persons depositing the 
same. In Ex parte Peyron^a), the same point was 
determined. The Entries of these Bankers in their 
books cannot aifect the right of the Petitioner. 

Mr. Solicitor General, and Mr. Rose, for the Assig- 
nees of the ^spinalis ;-« 

If there had been a specific appropriation of these 
Bills, the Assignees would have no claim to them ; but 
^question is, Whether there was. a specific appro- 
priation? The course of dealing with these Bankers 

(4 9 EoR, ^66. 
O4 
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1817. Teas to consider all Bills paid into' their Bank as Cash* 

* ^ In Bent v. Puller (b\ the mode of dealing was as in this 

Expartt Case, and there it was held to be a general banking 

^ -^ ' account, and that the Bills could not be recovered as 

AspiKALL and specifically appropriated. 



ASPINALL. 



If a balance had appeared against the Petitioner, 
he, certainly, could not have claimed these Bills. This 
Case does not fall within the decision in Giles Vs 
Perkins; there it was expressly found that the balance 
was in favour of the Customer; but the balance was. 
against the Customer in this Case at the time ot the 
Bankruptcy. 

This, therefore, cannot be considered^ as a specific 
appropriation of the 80 /. Bill. Ex parte Peyron was a 
transaction as to one Bill only. Here the Bills were 
generally transferred. If the Bills had been entered as 
short Bills, then the Property in them would not have 
been divested until paid. These Bankrupts never entered 
any Bills as short Bills, but put suspicious Bills, which 
were not entered as Cash, in a drawer by themselves ; 
whether entered as short Bills, or put in a drawer by 
themselves, in either case it would be evidence they 
were not intended to be adopted, and would remain the 
property of the person who sent the Bills. He^'e, how- 
ever, the Bills were not put in the drawer, but entered 
generally as Cash. If the Bankrupts did not mean to 
adopt the Bills, they would have placed them in the 
drawer. 

It is important to have this Point decided, as there 
are in this Bankruptcy, many other BiDs similarly 
circumstanced. 
» (A) 5 Term Rfp. 494; 
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Sir Samuel Rwrnlly^ in Reply : — 
The Case depends upon the m^re question of fact, 
whether the Bills were deposited for a special purpose : 
The Affidavit of the Petitioner states, the Bills were 
paid in for a special purpose. The Affidavit of the 
Bankrupt admits they were so paid in. The Bankrupt 
did not expressly say they should be so applied ; but 
whether he said so or not, he was bound to apply them 
ta the purpose for which they were paid in. It does not 
signify how the Bankers chose to enter the' Bills in ' 
their Books ; their entry could not alter the nature of 
the transaction. I do not dispute the authorities. It 
depends entirely upon how the Bills are paid in. In 
BerU V. Puller^ it is said by Lord Kemfon^ " . The 
Plaintiffs are not entitled to recover these Bills on the 
ground that the particular purpose for which they were 
deposited has not been answered, hecatue it does not ap- 
pear that they were deposited to answer that particular 
purpose ;" but in this Case, it is clear, the Bills were 
deposited for a special purpose. If the terms of this 
Deposit of the Bills had been reduced into writing, the 
Bankers could have made no pretence for appropriating 
the Bills. The entries in their books cannot affect the 
Petitioner. 

The Vice-Chancellor: — 
This is not a question of Law, but of fact. No doubt, 
if there be a specific appropriation of Bills, the party is 
entitled to them. That is admitted. Was there then a 
specific appropriation in this Case i There is a positive 
Affidavit of the Petitioner, that he deposited the Bills 
for a specific purpose, and that is not denied in the - 
Affidavit of the Bankrupt. If it had been considered 
SUB contrary to the usual course of the Bankrupts dealings 
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IS 17. to take Bills thus specifically apptx>priated9 they should 

baye objected to taking them in that manner; not 

A ^ ^ 6bjecting; there wad a tacit acquiescence in the purpose 

^ r/ for which the Bills were delivered. Their mode of 

As^iNALL and entering the Bills cannot decide the purpose for which 

AsPiNALL. they were deposited. If a Banker is expressly directed 

to itpply Bills to a particular purpose, he must so apply 

them, or express his dissent. The fact of a specific 

appropriation of the Bill, by the Petitioner, is esta* 

bhshed, and the Law is clear. 

Petition granted, with Costs to be paid out of 
the Bankrupts Estate. 



i6thand Q3d HARRISON v. GARDNER. 

July. 

On one qf two xN the year 1806, the Plaintiff and Defendant agreed 

PartnersrtHfing to become Partners in the Business of Cheesemongers, 

from Trade, it i^ jp^^g Street, for seven years, and Articles of Part- 

was Irft to Am- ncrship, 4th of October 1806, were accordingly exe- 

' ^ * cuted. The Partnership was carried on until dissolved 
imne, amongst . , « * 1 a 

other ihings,what ^J Articles of Agreement, 7 th August 1813. In the 

was to be paid to Articles of Agreement it was recited, amongst other 

the retiring things, '' That the Plaintiff and Defendant bad mutu- 

Partnerfor the ^lly agreed not to renew the said Co-partnership, or 
Good-will of the 

Trade ; and they^ on an widerstanding that the retiring Partnter would HM set 
wp the Trade in the same Street, or its vicinity^ awarded 506 /. as the l^istre qf 
the retiring Partner for the Oood^mU, which was paid ; hut no mention wa$ 
made in the Award as to the retiring Partner not carrying on the Trade in the 
same Street or its vicinity. Afterwards, he having set up the Trade in the 
same Street, a Decree made, on Parol Evidence of the understansRng on which 
the Award was made, enjoining him, on the ground qf Proud, from carrying 
on the same Trade in the iame Street^ or its vicinity. 
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(o continue together as Co-partners for any farther 
term; but that they had not fully agreed which of 
them should remain in the occupation of the Pre- 
inises in which the said Trade had hitherto been 
carried on, upon what terms, or for what cohsideration 
either, and Which of them, the said late Co-partners 
should retire from the said Concern ; ** and further re- 
citing *' there were debts and engagements then out- 
standing to a very considerable amount, to which the 
said Co-partners were jointly liable ; and they were 
jointly entitled to Real and Personal Estate mor^ than 
sufficient to meet or satisfy all such engagements ; but 
that for the reasons therein mentioned it had been 
considered advisable that one of the said late Co-part- 
ners only should have the exclusive superintendance 
und administration of the Assets and Funds of the saiii 
late Co-partners, until the debts and engagements were 
finally liquidated, or until the Arbitrators hereinafter 
named and appointed should have made their Award 
between the Parties, upon giving security to the other 
of the said late Co-partners for the due application of 
such Assets and Funds;'* and farther reciting " that 
it had been agreed between them the said late Co- 
partners, that it should be referred to the Arbitrators 
thereinafter named, to award and determine, as well 
which of the said Co-partners should have the super- 
intendance and administration of the said Assets and 
Bunds; and also what security such Co-partner should 
give and execute to the other for the due application of 
such Assets and Funds ; and also in what manner the 
dissolution of the said late Co-partnership should.be 
pnblickly announced, and which of the said late Co- 
pamers should continue and remain in the possession 
and occupation of the Premises, Stock in Trade, Efllects 
and Business, and upon what terms, and whether he 
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should giTe any and what security; and also to cause a 
valuatioQ of the said Real and Personal Estate, and 
direct what Conveyances, Releases, and Assurances 
should be made and executed by either of the said Co- 
partners to the other, and in what manner the balance 
should be struck between them, and the same paid, and 
what Interest, not exceeding legal Interest, either of the 
said Co* partners should pay or allow the other;'' and 
further reciting, '* that it had been agreed between the 
said parties, that all and singular the matters herein and 
hereinbefore mentioned should be referred and sub- 
mitted to the Award, Arbitrament, and final Determi- 
nation of James Millar, of &c. and Thonuu Harris^ of 
&c.; and of such other person, as they should in writing 
under their hands, to be indorsed upon the said Inden- 
ture, nominate and appoint, before they should begin 
to execute the Trusts and Powers thereby reposed in 
them/' The Deed further contained mutual Cove- 
nants between the Partners to fulfil the Award, pro- 
vided the Arbitrators should make their Award in writ- 
ing, of and concerning the temporary managements and 
directions of the Assets and Funds of the Co-partner- 
ship, and of the security to be given within five days 
after the date of the Deed, and so as they should make 
their final and general Award concerning all the other 
matters and concerns of the Co-partnership, on or before 
the 39th of September then next; and it was agreed 
that the Submission to the Award should be made a 
Rule of Court. 



Millar and Harris, on the 28th September 1813, 
made their Award, whereby they awarded that the 
whole of the Cash and Book Debts of the Co-partner- 
ship should be vested in the Plaintiff, and that he 
should be authorized to collect in the outstanding 
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Debts, and pay all the Claims upon the Co-partnership ; 
and after reciting that there appeared to be a balance 
of StijSl. 48. 4d. in favour of the Co-partnership, 
which, wh\;n equally divided, would make the Sum of 
1,688/. 2 5. 2d. due to each party, they awarded that 
tlie Complainant should pay the Defendant on account' 
of his $hare, looo/. in Cash within twenty-one days 
from that time, and the remaining Sum of 688/. 2$. ad. 
by his Promissory Note, at two Months, subject to a 
renewal of one half at two Months longer, in case of 
need-; and that in consideration of 2000/. to be paid by 
the Plaintiff, the Defendant should assign over the 
Freehold Premises wherein the Co-partnership Trade 
was carried on, with the House adjoining, and also the 
Leasehold House opposite the same to the Plaintifl^ 
with the good Will of the Trade, to the sole use and 
benefit of the Plaintiff; and they awarded that the said 
Sum of 2000 /• should be paid to the Defendant by four 
promissory Notes of 500/. each, at three, six, nine, and 
twelve Months, from the date thereof, and that the 
Deeds and Conveyance relating to the Premises should 
be deposited, as therein mentioned, until such four Notes 
were paid, and then to be given to the Plaintiff; and 
they further awarded, that the Rent and Taxes of the 
Premises should be paid, one half by each party, up to 
the 29th September; and that the Defendant should be 
at liberty to remain in the House wherein he then re- 
sided, until Christmas then next, without being charged 
any Rent; and that the Plaintiff should render an ac- 
count of the Book Debts esteemed doubtful, amounting 
^o ^9338/- 45* id. every three Months, and pay the 
Defendant one moiety of his receipts on that account. 



1S17. 



Haerison 
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The Bill then stated that, a short time previous to 
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uses his best endeavoiirs to procure customers and iu'* 
crease his business ; aud has no doubt that persons Who 
purchase Cheese of him would purchase Cheese of the 
PlainiifTy if Defendant had not set up the Business; 
and that the Business is materially detrimental to the 
Plaintiff, and may hereafter be still more so; and 
further stated, ^' he denies that he ever contracted or 
agreed, or promised be would not set up business again 
in Fare Strett, or the vicinity thereof, as a Cheese- 
monger." 



Exceptions were taken to the Answer of the Defen- 
dant, and he pui in a further Answer, in which he 
denied, ^' that he ever solemnly, or in any manner, 
pledged himself, or gave the said Thomas Harris an 
assurance to the purport or eff^t in the said Bill, in 
that behalf, mentioned, or any other assuran9e or pledge 
lespecting the not carrying on the said business, as by, 
the Bill alleged :^ . * . . ** that he never did or would 
consent to be precluded from carrying on the business 
of a Cheesemonger, in the vicinity of Fore^streetg or 
even in Fore^street itself; aud that he doth not believe 
it to be true, that the Sum of 1,000/. in the Bill men- 
tioned, was allowed in the account as a specific Con- 
sideration for the 600^-will of the Trade, or that the 
whole of the Contract for the Stock in trade was 
essentially, or in any degree, founded upon -the pria* 
ciple or idea that the Plaintiff was to be left in the 
nndiiturbed possession of the said Co-partnership trade 
or business, without the molestation of the Defendant, 
by his setting up the same trade or business of a Cheese- 
monger }n Fore-street, or even its vicinity ;" and denied^ 
" tiiat to his knowledge and belief, the Sum of 
1^68$/. 2 St 8<?. or the Sum of 2,000 /• by the said 
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Award directed to be paid by the Plaintiff, was in any 
manner for the Good-will of the said Trade or Business, 
or that the Good-will of the said Trade or Business 
formed any part of, or was included, or "Considered as 
included, in the Consideration for which the Defendant 
was to pay the Money which he was ordered to pay, 
or any part of such Money, or that the Money which 
was to be paid by the PlaintiiT, or any part of such 
Money, was regulated or fixed upon any principle, 
understanding, or idea that the Plaintiff was to have 
the sole and exclusive enjoyment of all the benefit 
arising from the situation of the Premises, and of the 
Defendant's not again engaging in or carrying on the 
same line of business, even in the same street or its 
vicinity, or that the Defendant ever knew or understood 
that such as in the said Bill in that behalf mentioned^ 
was the principle or idea upon which the Money to be 
paid by the Plain tifif, as by the said Bill, in that behalf 
alleged, was regulated or fixed; but on the contrary 
thereof, he. Defendant, always considered that he was 
to -be at full liberty, and not to be restricted from 
setting up the business of a Cheesemonger in Fore 
Street, or wherever else he might think fit/' 

The Plaintiff examined the Arbitrators^ Harris and 
Millar. Harris, by his Deposition, stated, " that dis- 
cussions took place between the Plaintiff and Defen- 
dant, and the Arbitrators, previous to their Award 
relative to the exclusion of the Defendant, or prevent- 
ing him from carrying on the business of a Cheese- 
monger in Fore Street ; and that at a Meeting, on 
the 27ih September 1813, held at the house of the 
Plaintiff, between the Plaintiff and Defendant, Millar 
proposed that the Defendant should not set up or cany 

Vol. II. P 
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1817. on the trade or business of a Cheesemonger in Fore 

Street, or in the neighbourhood thereof; and that the 
Defendant should or was to receive a Compensa- 
tion from the Plaintiff for the Good-will of their 
said Co-partnership Trade, or in other words, in 
effect for his the said Defendant's not so setting up 
or carrying on the said Trade or Business in or in the 
neighbourhood of Fore Street aforesaid: — ^That the Plain- 
tiff and Defendant then did, in the presence of the 
Deponent and Millar^ calculate the value of the Free- 
bold and Leasehold Estates belonging to the Partner- 
ship, and of the Horses, Carts, Chaise, and all the 
Utensils and Fixtures belonging to the Partnership, and 
of the Good-will of the Trade, to the Partner continuing 
to carry on the business, which together amounted to 
the Sum of upwards of 4,000 /. but which, with the. 
privity and consent of the Plaintiff and Defendant, was 
settled or agreed to be considered as 4,000 /. which said 
Sum was, as Deponent then understood, and now verily 
believes, calculated and made out in the following 
manner; that is to say. Freehold and Leaseholds 2,500/.; 
Horses, Carts, Chaise, and all Utensils and Fixtures in 
Trade, 500 /. ; and the Good-will of the Partnership 
Trade, 1000/.; and it was agreed that a moiety of 
these several Sums should be paid by the Plaintiff 
to the Defendant : — That 'on Millar's drawing up the 
Account, and therein introducing, " with the Good-will 
of the Trade," Millar observed, he did not know 
whether such words were or were not strong enough to 
embrace and convey the true meaning of the Parties 
interested in the Award relative to the Defendant's not 
setting up or carrying on the trade of a Cheesemonger 
in Fore Street, or in the neighbourhood thereof, so as 
to injure the Plaintiff. Upon which he, Deponent, 
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took the intended Award aside, and desired the Defen- 
dant to read the same, and particularly to observe or 
mark the wording thereof, and particularly the said 
words, ** with the Good-will of the Trade ;" and De- 
fendant perused it, and expressed himself satisfied 
therewith. 

The Deposition further stated, that at a Meeting 
of the Parties on the 28th September 1813, and imme- 
diately preceding the signature of the Award, Millar 
observed to the Plaintiff and Defendant, " Now mind, 
it is understood that Mr. Gardner, meaning the Defen- 
dant, is not to set up or carry on the business of a 
Cheesemonger within a few doors of or near the said 
Premises, so as to injure the Plaintiff;" to which there 
was not any reply made by any person : — ^That it was 
clearly understood and agreed, between Deponent and 
Millar, that the Defendant was to be excluded from 
the said Partnership Trade, and prevented from carry- 
ing on the Business of a Cheesemonger in Fore Street, 
or in the vicinity : That Deponent and Millar did, by 
their Award, allow the Defendant the Sum of 2000 /. 
for his Interest or Half Share in the Freehold and 
Leasehold Property belonging to the Partnership, for 
his Half Share in the Horses, Carts, Chaise, and the 
Utensils and Fixtures in and belonging to the Part- 
nership, and his Half Share or moiety of the Good- 
will of the Trade ; that is, as a Compensation to the 
Defendant for leaving the said Trade or Business to be 
carried on by the Plaintiff, to and for his own use and 
benefit; and for him, the Defendant, not to set up and 
carry on the Trade or Business of a Cheesemonger in 
Fore Street aforesaid, or in the neighbourhood thereof." 

The Deposition of Millar stated, '^ that a discussion 
p 2 
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did take place between this Deponent and the aforesaid 
Thomas Harm, as such Arbitrators as aforesaid, in the 
presence of the said Complainant, previous to the time 
of this Deponent and the said Thomas Harris making 
their Award relative to the exclusion of the said De* 
fendant, preventing him from carrying on tlie business 
of a Cheesemonger in Fore Strtety in such Pleadings 
likewise mentioned : — ^That it having been agreed be- 
tween the Plaintiff and Defendant, diat the Defendant 
should altogether withdraw himself from the Partner- 
ship which had subsisted between the Plaintiff and 
Defendant as Cheesemongers; and that such Trade 
should be continued by and for the sole use and benefit 
of the Plaintiff; this Deponent and the said Thomas 
Harris, as such Arbitrators as aforesaid, did, in the 
evening of the 28th day of September 1813, set about 
making their Award as to the terms and conditions on 
which the said Dissolution of Partnership was to take 
place >— That he, this Deponent, commenced the draw- 
ing out or preparing the said Award ; and as soon as 
this Deponent had written down to that part thereof 
which related to the Defendant assigning over (amongst 
other things), to the Plaintiff, the Good-will of the 
Trade, for the sole use and benefit of the Plaintiff, the 
said Thomas Harris, as the Arbitrator appointed by and 
on the behalf of the Defendant, observed to the De- 
ponent, in the presence of the Plaintiff, that the said 
Thomas Harris did not know whether the said Defen- 
dant would submit or agree to be limited or restricted 
from carrying on Business in Fore. Street, or the imme- 
diate neighbourhood thereof; whereupon this Depo- 
nent then stated to the said Thomas Harris, that he. 
Deponent, and said Thomas Harris, having, as such 
Arbitrators^ allowed 1000 /. for the Good- will of the 
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said Partnership Trade, it was indispensably necessary 
to ascertain whether the Defendant thought himself at 
liberty to set up or carry on the Trade of a Cheese- 
monger in the immediate neighbourhood of the said 
Partnership House of Business ; for if the Defendant 
did, that he. Deponent, should insist upon striking out 
the Sam of 500/. allowed to the Defendant in the afore- 
said Award, as a Compensation for Defendant's share 
or Half Part of the value of the Good-will, of the said 
Partnership Trade : — ^That the said Thomat Harris then 
said, that he would go and consult the said Defendant 
upon that point: — [That Thomas Harris soon afterwards 
returned, and said, tbat he had consulted the Defendant 
on such point ; and that the Plaintiff and this Depo- 
nent might rely upon it, that the Defendant would not 
ever set up in the said Trade of a Cheesemonger in ^ 
Fore Street aforesaid, or the immediate Neighbourhood 
thereof; and that the Defendant had said, he thought 
he should take a house in Newgate-street or HoIbofn:'](a) 
And Deponent thereupon asked the Plaintiff, in the 
presence and hearing of said Thomas Harris, whether 
the i^iid Defendant's word might be taken or relied on 
in , tbat respect ; to which the Plaintiff replied, he 
thought it might; or the said Thomas Harris, this 
Deponent, and the Plaintiff did, on the occasion afore- 
said, express themselves to each other to such or the 
like effect : — ^That it was then fully agreed between this 
Deponent and said Thomas Harris, as such Arbitrators 
as aforesaid, that the said Sum of 1000/. should remain 
as tbe^ value of the Good-will of the said Partnership 
Trade ; and this Deponent verily believes, that the said 

(a) This passage in th« De- rejected as hearsay Evidcuicje. 
position was objected U>, and See past. 

^3 
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Defeddant has accordingly received the sa^ Sum i]S 
500/. of and from the Plaintiff, as his the said Defeiw 
dant's portion or share of the Good-will of the Partner* 
ship Trade." 

On his Cross Examination^ Thomas Harris deposed^ 
that the Defendant did, previously to the making of the 
said Award, tell the Deponent, that he objected to any 
clause being introduced into the Award, to restrain or 
prevent him from carrying on the Business of a Cheese- 
monger in Fore Street, or elsewhere, or to that effect ; 
but that at other times the Defendant appeared to 
Deponent to be quite indifferent as to the matter. 

Sir Samuel Eomillyy Mr. Fonblanque, and Mr. 
Wingfield, for the Plaintiff:— 

A Sum of 500/. has been received by the Defendant 
for the Good-will of the Trade, and it was clearly 
nnderstood, that the Defendant was not to set up the 
Trade in Fore Street, or its vicinity; but the Defendant 
has set up the same Trade, sixteen doors off; and, as 
he admits in his Answer, it is greatly detrimental to the 
Plaintiff; it is a Case, therefore, for an Injunction, as 
prayed l?y the Bill. The Defendant sufllers the Arbt** 
trators to make their Award in terms, as they supposed, 
sufficient to prevent him carrying on the Trade in 
Fore Street and its vicinity ; and then, having received 
the Consideration for the Good-will, he turns round 
and says, the Award does not in terms prevent him 
carrying on the Trade in the Street* It is a Fraud 
upon the* Plaintiff, who, from the solemn promise of 
the Defendant, that he would not so carry on the Trade, 
did not insist on stronger words being used in the 
Award* It is like the case of one on his death-bed 
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expressing anlestre to give a Legacy, and the Residuary 
Devise^ telling him it is unnecessary to be at that 
trouble, as \ie mil t^l^e care it shall be paid. If after- 
wards he refuses to pay it, it is considered as a Fraud 
on his part, and the intended Legatee may enforce 
payment of the Money* 

[Upon Sir Samuel RomiHys proposing to read the 
Evidence of Harris and Millar, it was objected by the 
Defendant's Counsel, that Parol Evidence could not 
be read to add to an Award, as this Bill sought to do ; 
for in the Submission or in the Award no mention was 
made of any restriction in carrying on the Trade.] 

The Vice-Chancellor : — 
Let the Evidence be read de bene esse. 

[The Evidence of Harris and Millar (with an Excepr 
tion as to so much of Millar'^ Evidence, which was 
Hearsay, stating mfsr^Iy what Harris was told by tb3 
Pefendant, not in the presence and bearing of the 
Depqnent), was read.] 

Mr. Wetherell, and Mr. Lovat, for Defendant: — 

The Prayer of the Bill is singular ; not only to re- 
i^r^in the Pefendant, but to prevent him selling his 
Hopse .to any other person for the purpose of carrying 
on the $^me or the like trade. No. Injunction was 
applied for on the filing of the Bill. The Bill is quite 
novel — it is to execute an Award, and add terms to it. 
The Award does not say that the Defendant shall not 
p^ry on the same Business in Fore-street, or its vici- 
nity. Parol Evidence ip not admissible to add to, vary, 
or explain an Agreement. If there was a mistake in 
the Award, a Bill should have been filed, to set it aside 

p 4 
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li^l' on tbat ground. The Awards it is said, ought to hat6 

contained a prohibitory clause ; if that be so, there i^ 
Harrison a mistake in the Award ; but the Award cannot be 
GARDKtR acted upon as a perfect Award, and as if the pro- 
hibition had been contained in it. Neither the Sub- 
mission to the Award, or the Award itself, make 
mention of a prohibition as to carrying on the trade. 
The Arbitrators could not have introduced such a re- 
striction into the Award, it not being authorized by the 
Submission It was known that the Defendant would 
not submit to such a restriction being introduced into 
the Award. There might have been an expectation, 
that the Defendant would not carry on the Trade 
in the same Street, or its vicinity, but the Court can- 
not found a Decree upon such ei^pectation. What 
is the meaning of vicinity^ What boundaries is it 
confined to i All general restraints on trade are bad. 
Money w as awarded to the Defendant for the Good-wiU 
of the Business; but the sale of the Good-will of a 
Shop does not prevent the Vendor setting up the same 
business in the same Street, where the Shop is. In 
Shackle v. Baker (6), Lord Eldon says, ** If a man sell 
the Good-will of a Trade, the Vendor will be at liberty 
to set up the same trade in any other situation; ' In 
Crutwell V. Lye{c), his Lordship expresses a similar 
opinion. Suppose this to be a Case in which Parol 
Evidence is admissible, what is the amount of the 
Parol Evidence? Miliar*^ Deposition does not show 
that the Defendant ever agreed or promised that he 
would not carry on the Trade in Fore Street or its 
vicinity. As to what he heard from Harris, that has 
been rejected by your Honor, as Hearsay Evidence. 
There is nothing, therefore, in his Evidence. How 

{h) 14 Vcs. 468. (c) 17 Vcs. 335. 
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lh«n ^oes it stand on the Evidence of Harris, the 
Plaintiff's Arbitrator i He does not show it was the 
clear understanding of the Parties that there should 
be a restriction^ or any undertaking on the part of the 
Defendant not to carry on the business. Besides, bis 
Evidence is met by the strong and positive denial of 
the Defendant that such a prohibition was ever agreed 
to, or would have been concurred in. The rule is 
clearly established, that the Evidence of a single Wit- 
ness, not corroborated, is not sufficient against a posi- 
tive Denial by the Answer, Cooke v. Clayworth (d). 
If the Parol Evidence is of no avail, then clearly there 
is no foundation for the Bill ; the Submission and Award 
being totally silent as to any restriction on the Defen* 
daBt, as to trading. 

Sir S. Romilly, in Reply :— 
The ground of this Bill is, the Fraud practised by 
the Defendant upon the Plaintiff. If a man, supposing 
he has a Lease, makes improvements, the Owner seeing 
them, and knowing the misconception, he will be bound 
to grant a Lease (e). Here the Defendant knew, it was 
supposed, he would not carry on the Trade in the same 
Street; and it is fraudulent to set up this Shop, which 
he admits is injurious to the Plaintiff. I do not dispute 
the Cases determined on the sale of a Good-will; but 
here the Defendant, at the time he is selling the Trade, 
and upon a conHdence that he will not carry on the 
Trade in the Street, is meditating a Fraud. Strictly 
speaking, this is not an Award, but merely ascertaining 
the Value of the Good-will, &c. In Shackle v. Baker, 
the restriction was against trading in London, Middlesex^ 
or Weitmvuter ; that was too general ; bu^ this is only 
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a restraiat of trading in a particular Street or its Ticiniff .^ 
What is the exact Boundary prescribed by the word 
Vicinity, may be doubtfal ; but tber^ can be oo doubt 
that a Trade in the. next Street would be in the vicinity. 
That word is as explicit as the word Ornamental, used 
in Injunctions to preyent the cutting of Timber. la 
Shackle v. Baker, the Lord Chancellor says, the Sale 
of a Good'will of a House does not prevent the abetting 
the setting up the same Trade *^ in any other sitrntton."^ 
Now this Trade is set up in the same, nut in another, 
situation. An Injunction could not have been obtained 
on the 61ing of the Bill, because the only relief sought 
by the Bill is an Injunction. 

Then as to the Evidence, it is deaily admiasible to 
prove the deception practised on the Plaintiff f and the 
Evidence greatly preponderates, in point of credibility, 
over the Denial, by the Answer, of the Pefendant* 

The Vice-Chancellob :— 
The Arbitrators were not like Arbitrators in general, 
to decide disputed matters, but to arrange terms, adjust 
accounts, and determine on subjects upon which they 
must first consult the Parties. It was an Arbitration 
of a mixed nature. They did not call in a third person^ 
as they might have done. 

This is a Retail Trade, in a populous neighbourhood, 
an.d the Defendant admits, by his Answer, he has set 
tip the same trade sixteen doors from the Plaintiff's 
Shop, and that it is injurious to his Trade; and insists 
lie has a right 30 to do ; possitively denying he agjreed 
to any restriction as to trading. The ground of the 
piaintiff^s Bill is, that the Defendant held out an ex- 
pectatioQ and promise, that he would not set up the 
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Trade in Fore Street j or the Neighbourhood ; that that 
was the clear understanding of the Parties and of the 
Arbitrators^ and that on that understanding the Award 
was made, though the Submission and the Award are 
silent as to any restriction on the Defendants trading. 
From the Evidence of Harris, it appears, that in the 
evening of the 27th of September 1813, the Plaintiff 
and Defendant arranged and settled the accounts ; and 
it was finally agreed that the Defendant should retire 
from the business, (a parol Agreement independent 6f 
f he written Instrument) : — ^That the Plaintiff should re- 
ceive the Debts, and that in consideration of the Plain- 
tiff paying to the Defendant the Sum of 2000/., the 
Defendant should assign the Freehold and Leasehold 
Property, with the Goodrzpill of the Trade, for the sole 
use and benefit of the Plaintiff. At the same Meeting, 
it was proposed by Millar, that the ^Defendant should 
not set up or curry on the Trade in Fore Street, or in 
the Neighbourhood, and the Defendant to have a com- 
pensation for the Good-will of the Trade, or in other 
words, as Harris says, for not setting up or carrying on 
the Trade in, or in the Neighbourhood of Fore Street. 
This Evidence I consider as admissible, because it 
shows the foundation on which the Award was made. 
Upon this Agreement and Proposal the Arbitrators 
proceed to calculate the value of the Freehold and 
Leasehold Property, Horses, Utensils, 8cc. and Good- 
will, calculating the Good-will at 1000/., and proceeded 
to draw up their Award accordingly. Millar aflter- 
wards doubted whether the words " with the Good- 
-willof the Trade* were sufficient to express the true 
meaning of the Parties as to the Defendant's not carry- 
ing on the Trade in Fore Street, or the Neighbourhood, 
"upon which Harris desired the Defendant to look at 



215 



1817. 




2t6 



CASES IN CHANCERY. 



iai7. 

^ .-T-^ 

IIahwxson 

r. 
Gardner^ 



the words, and he expressed himself satisfied. The 
MeetiDg on the 27th was adjourned to the next day, 
when all the Parties met ; and before the Award was 
signed, Millar observed to the Plaintiff and Defendant, 
and io, Harris f ^' Now mind^ it is understood that Mr. 
Gardner, meaning the Defendant, is not to set up or 
carry on the Business of a Cheesemonger within a few 
doors, or near the said Premises, so a& to injure the 
Plaintiff;" to which observation, no reply was made. 
And Harris further says, he and Millar did, in their 
Award, allow the Defendant the Sum of 2coe/. for his 
Interest or Half Share in the Freehold and Leasehold 
Property belonging to the Partnership, and for his 
Half Share of the Horses, &c., and his Half Share or 
moiety of the Good-will of the Trade, that is, as a 
compensation to him, the Defendant, for leaving the 
Trade to be carried on for the sole use of the Plaintifl^ 
and for not carrying on the Trade in Fore Street, or in 
the Neighbourhood/' Millar, the other Arbitrator says, 
a discussion took place between him and Harris in the 
presence of the Plaintiff, as to the restriction upon the 
Defendant as to trading; and that when he bad pro^ 
ceeded in drawing up the Award, and to the introduc- 
tion of the words ^* the Good-will of the Trade for 
the sole use and benefit of the Defendant,'' Harris 
said, ^' he did not know whether the Defendant 
]9ould submit or agree to be limited or restricted in 
carrying on Business in Fore Street, or the immediate 
NeighlMHirhood thereof; whereupon he, Millar, ob- 
served, that as he and Harris had allowed 1000/. for 
the Good-will of the Partnership Trade, it was indis- 
pensably necessary to ascertain whether the Defendant 
thought himself at liberty to set up or carry on the 
Trade of a Cheesemonger in the immediate neighhouj^ 
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liDod of the Partnership Hoase of busiaess ; for if the 
Defendant did, he^ Millar, should insist upon striking 
out the Sum of 500/. allowed to the Defendant for 
his Share of the Good-will of the Trade. Upon which 
Harris said, he would go and consult the Defendant 
upon that point ; and he then states what Harris said 
when he returned from the Defendant ; but as Harris 
was the best Evidence as to what was said by the 
Defendant, I did not think that what Millar hterd 
from Harris ought to be received in Evidence, fhirris 
further says, on his Cross Examination, that the Defen- 
dant did, previously to the Award, object to any Clause 
being introduced into it to restrain or prevent him from 
carrying on the Business of a Cheesemonger in Fore 
Street, or elsewhere; but that at other times tfae> De- 
fendant appeared to be quite indifferent as to the 
matter/' 

It is certainly true, that if there be only one Witness, 
and his Evidence is contradicted in positive terms by 
the Answer of the Defendant, and there are no circum* 
stances giving superior weight to the testimony of the 
Witness, no Decree can be made on such Evidence. 
Lord Eldon says, in Evans v. Bicknell (e), *^ A De- 
fendant in this Court has the protection arising from 
his own conscience in a degree in which the Law does 
not affect to give him protection^ if he positively, 
plainly, and precisely, denies the assertion, and one 
Witness only proves it as positively, clearly, and pre- 
cisely, as it is denied, and "there is no circumstance 
attaching credit to the assertion overbalancing the 
credit due to the denial^ as a positive denial, a Court 
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of Equity will not act upon the testimony of that 
Witness." Taking this to be the Rule, let us see how 
this Case stands. A serious Charge is made by this 
Bill against' the Defendant^ not only of a Breach of 
Faith^ but of Fraud, by receiving Money not to do 
that, which he afterwards does. He was therefore 
called upon to answer whether he did not hold out 
inducements to make the Plaintiff and the Arbitrators 
believe that he did not intend to carry on the Trade in 
Fore Street, or its Neighbourhood. That th^ subject 
was started on the 27th, is clear from Harrises Evidence, 
and the Defendant, in his first Answer, admits that the 
general substance and terms of the Award were {H-e- 
Tiousiy agreed upon between the Plaintiff and Defen- 
dant, and says, '^ it may, for tuty thing this Defendant 
knom to the contrary, also be true that the said Thomas 
Harris was positively requested by the Plaintiff and 
. Millar to confer with the Defendant upon the subject 
of the Defendant carrying on Business in Fore Street, 
and tlie immediate vicinity, as a Cheesemonger. He 
Uien states^ '^ he positively objected to any Clause 
being inserted in the Award which could have the effect 
of preventing him carrying on the Business of a Cheese- 
monger either in Fore Street, or in the Neighbourhood 
thereof." But that was not to the point. Did he give 
the Parties any reason to believe he would not carry on 
the Trade in Fore Street, or its neighbourhood ? That 
was the material point as to which he should haye 
answered. As to this, he says, tliat *^ to the best of 
his recollection and belief, he never pledged liimself, or 
gave the said Complainant, or the said James Millar, 
or Thomas Harris, such or any assurance as in the said 
Bill in that behalf alleged •" It is very extraordinary 
that in this part of the Answer he can only speak but 
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to Ills helief on so important a particular, as to which 
hk attention had been so strongly drawn* It is true, 
that in a subsequent part of his first Answer, " he 
tienies he ever contracted, or agreed, or promised be 
would not set up Business again in Fare Street, or its 
vicinity, as a Cheesemonger/' The Answer does not, 
I think, when the whole of it is considered, amount 
to that clear denial, in opposition to the testimony 
of the Witness, which Lord Eidon requires, to render 
the Evidence of one Witness o[ no avail. 

Taking, however, both the Answers of the Defendant 
to be a clear denial of the facts sworn to by the Witness, 
let us then consider what is the effect of the Sale of the 
" Good-wiU" of the Shop, which it was clear Was valued 
at looo/. What is the " Good- will" of a Retail Shop 
in a populous neighbourhood ? ^' Good-wiir' is defined 
by Lord Eldon to be " the probability that the old 
Customers will resort to the old Place (/)." A person, 
not a Lawyer, would not imagine tliat when the Good- 
will and Trade of a Retail Shop were sold, the Vendor 
might jthe next day set up a Shop within a few doors, 
and draw off all the Customers^ The Good-will of such 
a Shop, in good faith and honest understanding, must 
mean, all the benefit of the Trade, and not merely a benefi t 
of which the Vendor might the next day deprive th^ 
Vendee. The authorities however, are strong to show 
that the Sale of a Goodrwill, does not import restraint, 
and that a person selling the Good-willof a Business, for 
however large a consideration, is not prevented setting 
up the Trade. In Shackle v. Baker (g), it was held that 
the sale of a Good-will leaves the Vendor at liberty to 
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set up the same Trade in anjf other situation. ^ But 
herei the Trade is carried on in the same situatioo. That 
Case is somewhat similar to the present There, upon 
an Agreement to sell the. Good-will of the Trade, the 
Plaintiff proposed that a Covenant should be entered 
into, that the Defendant and his Wife should not carry 
on, or use, or permit any other person to carry on or 
use the Trade in Middlesex, London, or Westminster; 
but that Covenant was objected to by the Defendant 
as an impeachment of his honour, and was waved 
upon the undertaking of the Defendant and his Wife 
not so to use the Trade. Afterwards the Sister, at the 
instance of the Defendant and his Wife, set up the 
Trade in the neighbourhood, and took some of the 
Customers of the Plaintiff. The Defendant brought 
his Action at Law for the Money agreed ta be given 
for the Good-will. The Plaintiffs thereupon filed their 
Bill for an Injunction to stay the Proceedings at Law, 
and on the filing of the Bill, moved for an Injunction, 
but the Chancellor refused it, giving the Plaintiff leave 
to move again when the Answer was put in^ observ- 
ing! '^ Considering the Covenant which this Plaintiff 
proposed to have, as having been kept out by bad faith, 
yet if 1 now enjoin before Answer, or any default of 
appearance, I must give the same effect to the Agree- 
ment as I should give at the hearing, if the Covenant 
had been contained in it, upon the ground of Fraud." 
In Cruttwell v. Lye (A), Lord Eldon says, '^ with regard 
to conduct, a man might stand by and give encourage- 
ment, generating a confidence that he would not engage 
in such aTrade, inducing others to involve themselves ; 
on the ground of which conduct this Court might 
interpose,^ 

(A) 17VCS. 385. 
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The ground on which I decide this Case, is, upon the 
good faith and understanding when this Money was 
awarded to the Defendant for the Good-will, that he 
would not carry on the Trade in Fore Street, or its 
vicinity, which good faith and understanding was the 
occasion that the Award was silent on the subject. It 
is clear such an understanding did exist. 

It is positively proved hy Harris, that before the 
Award was signed, and when all the Parties were pre- 
sent, the Plaintiff, the Defendant, and the other Arbi- 
trator, that Harris made this Declaration, ** Now mind 
it is understood that Mr. Gardner (the Defendant^, is 
not to set up or carry on the Business of a Cheese- 
monger within a few doors, or near the said Premises, 
so as to injure the Plaintiff;" to which no reply was 
made. If t^e Defendant intended to reserve a liberty 
to carry on the Trade near the Premises, why did he 
not object to this Declaration by Harris? The Evi- 
dence of both the Witnesses, Harris and Millar, proves 
that such was the understanding of all the Parties. The' 
Declaration of Harris, and the silence of the Defendant, 
when it was made, is not denied by the Answer. 

It is said this is a novel Bill, it being to carry an 
Award into execution, with an addition by parol 
Evidence. It ia not so. It is a Bill for an Injunction 
on the ground of Fraud, by receiving 500/. for not 
doing, what he afterwards does do ; and resembles the 
Case put in die Argument, of a Testator intending to 
give a Legacy, which the residuary Legatee says is 
unnecessary, as. he will pay it. When in such Case a 
Bill is filed for the Money so intended to have been 
given as a Legacy, it is not a Bill to carry the Will 

Vo L. II. Q 
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into exQCttticm wi&h ;aa iEutdition furiiifihed by juirol 
Evidence, bui it is a relief sought in respect of tbe 
FiBud upon the intended I^egatee. 

Suppose there was no dispute as to the faets stated 
in the Bill, but that they were admitted^ it is clear the 
Court would relieve. Then, how is the fact f The 
Answer says^ there was no such Agreement not to Trade, 
but that is clearly contradicted by the Witnesses. Sup* 
pose only the Evidence of on^ Witness, HarrUj could 
be read, still, under the circumstanoefii, more credit I 
tliink is to be given to his testimony than to th^ con- 
tradiction of it in the Answer; all the circumstances 
afford strong grounds for believing his testimony. I 
must believe what Harris says. The defendant is 
interested; the Witness is disinterested and impartial, 
with nothing to bias him. It never could have been 
the intention that the Plaintiff should pay 500/. for 
nothing. The Arbitrators bad no idea that the Defen- 
dant was to be allowed to carry on the Trade in Fore 
Street. Their Award was made upon an understanding 
that it should not be so carried on. The Defendants 
memory must be impaired, or affected by his Interest. 
If it were left to a Jury to decide which was most 
entitled to credit, the Witness Harris, or the Defen- 
dant's Answer, no Jury, I think, would dei^ide in favonr 
of the latter. 

In a Case, however, of so much importance to liie 
Parties, I will not preclude the Defendant from having 
an Issue, if be chooses. An Issue has been dixeeted in 
some cases where an Answer is opposed to the testimony 
of a single Witness ; but the Defendant must take the 
Issue at the peril of Costs. The Issue must be. Whether 
at or before the time of the Award, it was or was not 
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firottitecl, or agreed^ or uiiderstx>od; that the Befendlant 
should not carry on the Trade in Fore Street, or its 
vicinity ? 

Mr. Hart:— 
We will tak€ a day or two, if your Honor pleases, ^ 
to consider whether we shall take an Issue. 
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IHOMAS ROBERTSON, by his Will, 7th of Uponthewords 

May 1812, amongst other Bequests, bequeathed a$ of ike Will, 

follows :— " To Richard Mann, my Servant, I bequeath Legacy decreed, 

im Annuity of 10/. per Aanum, during his natural life ; '*^"^* ^^f ^^^^ 

to be paid out of the Rents aiising from an Estate oik ^ ..^ "^ ,* 

* ° was directed to 

Houae situated in Colmer Lane, in the Parish of he paid failed, 

, in the County of Devon, should he be in my 

«enrice at the time of my decease. There being a Deed 

existing between me and my Brotlier, whereby I gave 

up all Right and Title to my Int^est in the House 

aforesaid, which I have requested him by letter to 

cancel. These Deeds are now in the possession of 

WilUam Jacolnon, Esq. Attorney at Law, Plymouth, in 

ihe County of Devon* It is my desire, provided the 

said Deeds are not cancelled, that the Sum of 200/. 

shall be secured Arom the Sum of 2000/. Five per 

Cente, Navy, in Trust, for the said RiAardMann, during 

bis life. I also give the said Richard Mann all my 

Clothes and Linen ; and I constitute and appoint John 

Copland, &c. Executors of my Will.'' 

- Q 2 
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The Will was not executed and attesle<i so as to 
charge or affect Real Estates. 

The Testator died, 8th May 1812. 

Copland alone proved the Will. 

The Plaintiff continued in the service of the Testator 
until hisi death ; and by his Bill, insisted that he was 
entitled to the Annuity of 10/.; to have 200/. Navy 
Five per Cents, set apart to secure the same; and that 
if the Testator had no Navy Five per Cents, at the 
time of his death, that the Defendant ought to pur- 
chase 200/. in the said Annuities, fbr the purpose of 
answering and securing the Plaintiff's Annuity. And 
the Prayer of the Bill was accordingly. 

The Defendant by his Answer stated, that the House 
in the Will mentioned, was a certain Freehold Houses 
to which the Testator and his Brother were entitled as 
Tenants in Common, and that the Deeds mentioned in 
the Testator's Will, were Deeds by which the Testator 
agreed to give up his right to his Brother, in consi' 
deration of an Annuity; and that some differences 
firising as to the operation of the Deed, it was agreed 
to rescind Ae same ; and the Deed being in the hands 
of Jacobson, an Attorney, the Testator wrote to his 
Brother the letter in the Will mentioned, and that the 
latter went to Jacobsonj and desired him to cancel the 
Deed; and that the Testator received a moiety of the 
Rent of the House from that period, up to his death : — 
That the Testator had not at his death any Navy Five 
per Cents* and submitted the Plaintiff was not entitled 
to the Legacy. 



CASES IN CHANCERY. 

Mr. Fanblanque, and Mr. Parker, for the Plain- 
tiff:— 
The first object of the Testator was to make the 
Rents and Profits of the House liable to the payment 
of the Annuity ; but that object has failed, the Will 
not being executed so as to effectuate a charge upon 
the Freehold Estate. But the Legacy does not there- 
fore fail ; for in fact, the Deeds mentioned in the Will 
were not cancelled. Though the Testator had no Navy 
Five per Cents, at his death ; yet as this is not a specific 
Legacy, 200 /. Navy Five per Cents, must be purchased, 
as a Security for the payment of the Annuity. In 
Ashton V. Ashton(a\ Lord Talbot says, " had the 
Testator when he made his Will, had no Stock at 
all, the whole might have been to be made good out of 
the rest of the Personal Estate" (6). 
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Mr. Bickersietk, for the Defendant : — 
The condition on which the Personal Estate was 
to be charged, was, if the Deeds relating to the House 
were not cancelled. It should be shown whether the 
Deeds were or were not cancelled; but nothing is 
stated as to that fact, either in the Bill or the Answer. 
There is no Case like this, in which, where a Legacy 
of Stock is given out of a larger Sum of Stock, and 
there is no such Stock standing in the Testator's name, 
that an Executor ha& been decreed to buy so much 
Stock as will answer the Legacy. 

Mr. Fonblanque, in Reply : — 
If they meant to insist that the Personal Estate was 
AOt liable to make good this Legacy, they should have 



(4) 3 P* Wms. 383, S. C. MSS. (p) lb. p. 380. 
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shown tliat the Deeds were not caooeUed, The inten* 
tion is clear that the Legatee was to have kift Legacy ; 
aad though there were bo Naty Fhe per Cent. An- 
nuities standing in the Test^tov's name at his deaA, the 
Legacy does not foil. 

The Vicb-Chanceli*ok : — 
I think upon this Will the Clafmanit is entitled Id 
ihe Legacy. The intentioin is clearfy maibed to give 
kim a Legacy of loL a year duriag his life, if he was 
in the Testator's service at the time of his death. That 
he was in his service at the time of Uie Testator's 
death, is admitted. He gives hitn aU his Clothei^ and 
Lin^n. The Testator first gives the Amnityof lo/. 
and then proceeds to say out of what it is toi be paid; 
first, the Real Estate, if it exists, aad next, the 5L per 
Cents. ; but the Legacy may stand, though the Fund 
out of which it is directed to be paid does not exist. 
The Legacy is not so specific and so connected with the 
Fund as to fail if there is no sach Fund, it appearing 
there was a fixed, independent, separate, distinct, intent 
to give the Legacy; the particular Property out ai 
Irhick it was to be paid being a secondary theoght* 

It is singular that it was not stated in 'the Bilt, 
whether or not the Peed was cancelled. It is clear 
the Deed was executed ; and if it Was not caneelled, 
it rather lies upon the Defendant to show thatv At 
the time of the Will the Testator had no Navy 
Five per Cents, y and, therefore, the Legacy cannot 
be considered as a specific Legacy out of sach 
Jt»e per Gents* A specific Legacy cannot be given 
Out of what does not exist. It is evident, however 
nbnsetisically expressedythat be meant to give 2eoL 
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OQt of bis Personal Estate, to be' set aj^ort as a Fund 
for the ^yment of this Legacjr. In the absehce of 
Amborhics to tbe contrary, I think there must be 
considered a positive intent to give f hia Legacy ; and 
ttoough tbe mode by which the payment was to be 
secured, foilsy be is yet emitkd lo liAte it made good 
out of the Personal Estate^ 
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Original BUI, Between THOMAS BiNKS, Pttiatiff; 

and. 

The Itight Honourable MORRIS Lerd ROKEBY^ 
FREDERICK TURNER, and PHILIP MAC* 
FARLAN «... Defendants. 

Supplemental Bill, Betv^een RICHARD BINKS 
and others, .-'--.- Plaintiffe> 
and 
MORRIS Lord ROKEBY, THOMAS BINKS, and 
ANN his Wife, FREDERICK TURNER, and 
PHILIP MACFARLAN - - Defendants, ,3th jUne, nxA 
. 16th July. 

A DECREE htid been made in the first-mentioned Mortgage Debt 
Cause for the Sale of certain Estates. Bichxird Carter and Premises 
was the Purcbaset, arid the Report of his Purchase was ^loere assigned by 
confirmed. The Purchaser paid his Purchase Money ^''^ Mortgagee 
into Court, and obtained a reference as ta the Title, p^^^^. tg^^J'^j 
H6 objected to the Title, but the Master^ to whom give acquit- 
tances^ and alt 
the ieme P&wers as the Mortgagee had. The mortgaged Estate was SoU 
smdif a Decrees and tke Fitrchase Money paid into Court. Held^ on on 
exception to the Title, because the scheduled Creditors 'Siere not parties t6 
the BUls, but only the Trustees; that the Trustees eouid make a good Con« 
v^ance; and that the exception ought not to have been made to the ¥itltf 
but to the Conveyance 
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1817. the consideration of the objections was referred, re« 

^ ported^ a good Title could be made. To this Report 

BiNKs Carter excepted. The Exception was, " For that the 

, , ^ smd Moiter. by bis said Report, hath certified that he 

Lord RoKEBY . ^ . . , , rwi. , , , , .* 

and othera ^' opinion that a good Title can be made by toe 

Vendors to the Hereditaments in the said Report men- 
tioned ; whereas the said Richard Carter is advised that 
the said Master, by his said Report, ought to have 
certified, that he is of opinion that a good Title cannot 
be made by the Vendors to the Hereditaments in the 
said Report mentioned^ inasmuch as the Trustees and 
Creditors of the said Thomas Binksy S^c- Parties to the 
Deed of the loth March iSio, stated in the Abstract 
of the Title to the said Hereditaments^ are not made 
Parties to the said Suits, or by any means brought be- 
fore this Honourable Court; and it doth not appeat 
that they consent to the payment of the Purchase 
Money into the Bank." 

The facts of the Case were these : 

By Indentures of Lease and Release, 19th and 20th 
December 1804, the Release quadrupartite, between 
Thomas Appleton and Eleanor bis Wife, of the first 
part; the Right Honourable M. Lord Rokeby, of 
the second part; George Snowdon, of the third part; 
and G. Fielding and Samuel Girdlestone, of the fourth 
part; reciting the Contract of Lord Rokeby with J. Jp^ 
pleton, for the purchase of the Premises; and that 
Lord Rokeby had paid to J. Appleton 3000 /. in part 
of the Purchase Money, and that it had been agreed 
the remaining 3000/. should remain on Mortgage of 
the Premises ; it was witnessed, that in consideration 
of the Agreement^ and of 3000/. paid to J*. Appleton 
by Lord Rokeby, J. Appleton, by the direction of 
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liord Rokeby, bargaiaed, ficc, to George SnowAmj his ^ l> n« 
Heirs and Assigns, the Premises in question ; to hold 
to him, bis Heirs and Assigns, to the use of 
J. Jppletom, bis Heirs and Assigns, for looo years, ^^^ Rokebt 
without impeachment of Waste, subject to a Pro- g^^ others, 
viso for Redemption, on payment by Lord Rokeby to 
J. Jlppleion of 3,150/. and Interest, in manner therein 
mentioned ; and from and after the expiration of the 
said Term of 1000 years, and subject thereto, to the 
use of said Fielding and Girdlesione, their Heirs and 
Assigns, for ever, and for the uses and purposes therein- 
after mentioned ; with a Declaration that Fielding aud 
Girdlestone should stand seised of the Inheritance, sub- 
ject to the Term of 1000 years, upon trust for Lord 
Rokeby, his Heirs and Assigns, and to permit him to 
enjoy the same until default made in payment of the . 
3000/. as therein mentioned; and if no default in pay- 
ment, then, upon Trust to convey the Premises to Lord 
Rokeby and his Heirs, or as he or they should direct 
or appoint. 

By Indentures, 30th April and 1st May 1806, be- 
tween G. Fielding and Samuel Girdlesione, of the 
£rst part ; James Appleton, of the second part ; Lord 
Rokeby, of the third part; Tlwmas Binks, of the 
fourth part; Frederick Turner and Philip Macfarlan 
of the fifth part; reciting the Indentures of the 19th 
and soth December 1804; and further reciting, there 
was due from Lord Rgkeby to said Thomas Binke 
the Sum of 1,597/* ^^^ 2,190/.; and that Lord 
Rokeby had applied to said Thomas Binks to advance 
him 3,145/. to enable him to discharge the Mortgage 
Debt, Interest, and Costs due to /. Appleton\ and had 
proposed that the payment of those Sums, making to* 
getber 6^932 /• with Interest, should be secured to said 
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Survivor of them should and did, by and out of the 
said 6,932/. and Interest thereof; and* by Sale or 
Mortgage of said Premises, See. of which he was seised, 
or of a competent part thereof, levy and raise a sufficient 
Sum of Money for the purpose aforesaid ; and by and 
out of the Money to arise, pay off and disehavge said 
Sums of Money so due from said Thomas BiideSj and 
the Interest to become due : He accordingly conveyed 
an Estate at Bowes, not the Estate in tjuestion, upon 
certain Trusts ; and also conveyed to them, their Heirs 
and Assigns, the Estate in question, oailed New Chse, 
in HuUon Rudby, York ; to hold the same unto said 
Binks, Steel, and Wal^m, their Executors, &c. for and 
during all the remainder of said term of 1000 yearsi 
and for and during all other the Estate of said Thxmuu 
Binks, his Heirs, Executors, &c. therein, upon the 
Trusts mentioned therein, and all and every said 
6,932 /. and the Interest thereof, due under the Deeds 
of 30th April and ist May 1806, and all the Secu- 
rities, &c. ; to hold the same upon Trust, to enforce, 
compel, recover, and obtain, by all lawful or equi- 
table ways or means as Counsel should advise; the 
payment of the said 6,932/. and Interest, and all 
and every other Sum and Suras of Money secured 
by, and due or recoverable upon or by virtue of 
said Indentures of Lease and Release of 30th April 
and 1st May 1S06, and all and singular other the Sum 
or Sums of Money thereinbefore mentioned to be 
thereby assigned of and from said Lord Rokeby, his 
Hdrs, Executors, 8u:. : and for the better effectuating the 
purposes aforesaid, said Tfkomas Binks nominated said 
JR. JBf'nA^, A. Steel, and JV. Walton, and the Survivors 
and Survivor of them, his Executors, &c. his Attorney 
or Attorneys, 8cc. in his name^ or in the names of the 
said JR. Binks, A. Steel, and fV. Walton, 8cc. or other- 
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Mrise; but upon the Trusts thereinafter mentioned con« ' 
cerning the same, to ask, demand, sue for, recover and 
receive the same, of and from all and every persoi!i 
and persons liable and intrusted to pay the same; 
and to give acquittances, and to make and execute 
any other Release ^or Discharges for the same, or any 
pairt thereof; and further to do and execute all other 
acts and things which should be necessary to be done 
in the premises as fully and effectually^ to all intents 
and purposes, as he the said Thomas Binks might or 
could have done if personally present ; with a Decla- 
ration, that said JR. Binks, A. Steel, and W> Walton-, and 
the Survivors and Survivor of them, should stand pos- 
sessed of and interested in the Monies to arise by 
Sale or Mortgage of such Estates first and secondly 
mentioned, and of said Sum or Sums of Money, and 
Premises last mentioned, upon Trust, that said R. 
Binks, A. Steel, and W. Waltoti, 8cc. should by, with, 
and out of the Money by such Sales, 8cc. in the first 
place, pay the Costs, &c. of the Trustees, and then to 
pay off the Mortgage mentioned in the Schedule,; and 
in the next place to pay the Judgments, then the 
Bonds, and afterwards the simple Contract Debts men* 
tioned in the Schedule, to the several persons therein 
named, and all other the Creditors oi Binks, though 
not mentioned in the Schedule ; and to pay the residue, 
after such payments, to said Thomas Binks, \i\s Exe- 
cutors, &c» for hb own use. 
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A Bill was filed, the Original BiD, in this Cause, 
by Thomas Sinks, agauist Lord Rokeby, Turner and 
Macfarlan, |to compel payment of the Mortgage 
Money due in respect of the Deeds of 30th April 
and 1st May 1806; and by the Decree, 8th July 
1811, it was directed, amongst other things^ that, 



3S4 

' IT ^ 

0. 

Wrd RoKSBT 
andothcjv. 



CASES IN CHANCERY. 

it s^ouU be j;eferred to the MMter, to take an «c> 
couDt of what was due to the Plaiotiffy Biub, for 
PriQcipal aod Interest under the Mortgage Deed 9 
aod that so muc^ of the Estate and Premises in the 
Indeotyre mentiooedy as would be ftufficient to raise 
what the Master should so find due to dhe Plaintiff f<^ 
aocb^ Principal and Interest, &c. be sold before the 
Moifer; and that the Money arising by such Sale be 
paid into the Baak^ with the privity of the Accountant 
General of the Court, to the Credit of the Cause, sub* 

v. 

ject to the further Order of the Court ; and that out of 
the Money to arise by such Sale^ when so paid in^ what 
the Matter should find due to the Plaintiff (Thomoi 
BinJu), for Principal aud Interest, be paid to him; 
and in case niore Money should be raised by sudi 
Sale than wo^ be sufhcient to answer such payment 
to the Plaintiff^ the Surplus to be paid to the Defen- 
dants Turner and PhillipSf upon the Trusts of the said 
Indenture of 1st May 1806. By the Masttr's Report, 
8th of August iSiiiy he certified there was due from 
the Defendant Lord RoAeby, to the Plaintiff, Thomas 
BmkSf 8,781/.. 2 j. jd. In pursuance of the Decree 
and Report, the Estate was sold, 12 th of November 
ijS^s, and purchased by Mr. Richard Carter, the Ex- 
ceptam, for the Sum of 6,650/. 

Upon this Title being laid by Sichard Carter before 
a Conveyancer, he was of opinion that, as by the Deed 
of the loth March 1810, the Money secured to Thomas 
Binks, by way of Mortgage, by Loid Rokeby, and also 
the Term of 1000 yeare, were assigned to R. Binks and 
others, for the^boojefitof the Creditors of Thomas Binks^ 
the Purchaser could not safely complete his Purchase, 
tmleiM the Trustees and Creditors, parties to such Deed 
of the icth March 1810, were by some means brou^ 
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UefipT^ |he Courts and consented to the pnyiaent of ibe 1S17, 

Purchase Mon^y into the Bank. 

Bivxs 

In eonseqfuence of this objeetioo^ the Sufflemenlul * ^ Rpkeby 
Bill was fiied, b which Richard Binks, Anthony ^teel, ^ others, 
a^d fViUiam Walion, the Trustees in the Deed of letl^ 
March 1810, were Plaintiffs, and Thomas Biakt, and 
jImh Jbis Wife, Lord Rokeby^ Fr€derick Turner, and 
Thilip MdcfstrUm, were made Defendrnts; but, to 
aroid expense, the scheduled Creditors of Tbomat Binks 
w^e not made Parties, 

By the Deeree on the Supplemental Bill, 17th August 
18149 it was ordered, that the former Decree and Or* 
ders be carried on and prosecuted between the present / 

PfiEties, in like manner as the same were directed as to 
the then Parties, 

The Question now was, as expressed in the Excep* 
tion, Whether the two Bills contained all the necessary 
Parties f 

Mr. Bellf and Mr. Shadwell, in Support of the 
Exceptions : — 
This Estate was purchased under the Decree on tlie 
Original Bill, and the objection of the Purchaser is, 
that no good' Title can be made to him, because th^ 
scheduled Creditors were not Parties either to the Ori- 
gbal, or Supplemental, Suit, Mr. Butler^ in an able note 
to Co. Litt. (d), has well expressed the doctrine as to 
scheduled Creditors. This Sale, being behind the bacics 
of thescheduled Creditors, is not binding upon them ; and 

(c) "290 b. n. 1. la Sect. 
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1817* the Sale might he set aside. The Trustees being Parties 

to the Supplemental Bill is not sufficient ; their Cesttds 

BiNKs yj^ Trust, or at least some of them (since Adair v. 

^* New River Company) (fi), ought to have been Parties; 

and others ^"^ ^^^ ^^^^ ®' ^^^"^ ^^ Parties. The Court will 
not saddle a Purchaser with a Title to an Estate pur- 
chased under a Decree, unless there are all the proper 
Parties to the Suit under which the Decree for a Sale 
was made. The Trustees were not authorized to give a 
Receipt, unless they actually received the Money ; it 
would be a fraud in them to give a receipt without 
' receiving the Money. Here the Purchase Money is 
not paid to these Trustees, but js paid into the Bank 
under the Decree of 8th July i8ii. The Money is 
thus invested in a Cause under which the scheduled 
X]!reditors have no control. That is not a payment to 
them, nor would they be justified in giving a Receipt. 
Lloyd V. Baldwin (c), is in point. 

Sir Samuel Romilly, contra : — 
Carter is an unwilling Purchaser. I say that, because 
be refused to advance the Exceptions. 

The Master is right in reporting there is a good 
Title, The objection is confined to the Deed of iSio. 
The Exception is, because the Trustees and Creditors 
are not Parties to the Suits; but that is not wholly 
true ; for certainly ihe,^Trustee$ are Parties to the Sup- 
plemental Suit. It is said that some of the scheduled 
Creditors should have been Parties to the Suit. Ths 
Trustees are sufficient Parties; for the Deed of iSio 
gives them a full Power of Attorney to recover 
the Money and to give Acquittances. The same Power 

(6) 11 Ves. 429. (c) iVes. Sen. 173, 
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h given to the Trustees, as JBinh possessed. The 
Trustees might give Acquittances, though they did not 
receive the Money, if there was no Fraud. It would 
be an enormous inconvenience, if every one of these 
scheduled Creditors was a necessary Party. Uoyd and 
Baldwin is not in point. There, the Decree directed the 
Estate to be sold, and applied in payment of Debts; 
and a Report was made, ascertaining the Debts by 
Schedule. The Trustees mortgaged, and iu the Mort- 
gage there was a recital of the Bill, and the Proceedings 
thereon. The Trustees did not pay the Creditors; and 
it was held, the Purchaser was bound to see the Creditors 
were paid. The Court there proceeded on the effect of 
Che Decree in favour of the Creditors {d). 

If Money is ordered into the Bank for the benefit 
of the Trustees, it must be considered as the Money 
of the Trustees, and as a Receipt of the same by them* 
The Trustees under the Deed of March 1810 wexe not 
Parties to the Original Bill, and therefore the Purchaser 
properly objected ; but by the Supplemental Bill those 
Trustees were made Partiesi and all the necessary 
Parties are now before the Court. Strictly speaking, 
the objection made, is not to the Title, but to the 
Conveyance. 

Mr. Bettf in Reply :-* 
Though the Trustees may have the same Power as 
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(d) .It appears by the 
Decree, as extracted from 
the Regi$tcr'% Book, that 
Mr. Fescy has not exactly 
stated the terms of it ; the 
Decree was, that '' the 
Estate, or a sufficitnt part 
Vol. II. 



thereof, should be sold, &c. 
and the Money arismgfrom 
Much Sak^paid into Court ; and 
reserved further directions.'^ 
See Belt's Supplement to 
Yesey, sen. p. loa. 
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]^[^ , Binks himself had, still, I coatend, the Cestuis que Truit 
^ oueht 16 have been before the Court. 

Lord RoKBBT '^^ Power to the Trustees to give Acquittances, is 

4uid others. not equal to a provision '^ that the Purdiaser shall not 

be bound to see to the application of the Purchase 

Money ;" a provision, which is not conCamed in this 

Deed. 

The Vice-Chancellob — [after stating the seve- 
ral Deeds, &c.] : — 
i6tb Joly. The question is. Whether, under the Original and 

Supplemental Bills, sufficient Parties ace brought before 
the Court, to* enable the Court to direct a good Con- 
veyance to the Purchaser, Carter? I am of opinion, 
that as the Trustees under the Deeds of the ist May 
1806, and of the 2oth March i8io, are before thfe 
Court, and ready to convey, a good Conveyance can 
be made to Carter ; and that the scheduled Creditors, 
mentioned in the Deed of March 1810, are not neees- 
sary Parties. No doubt, where an Estate is to be sold 
for the payment of Debts generally, the Purchaser is 
not bound to see to the application of the Purcliase 
Money ; but where the Debts are schediried, the Par- 
chafer is bound to see to the application, unless the 
Deed, from the terms of it, exonerates hiiivfrom that 
duty. Is this Purchaser then, by the Deeds, exempted 
from the necessity of seeing to the application of the 
Purchase Money? The Deed of May 1806 contains an 
express Clause, that the Receipt of the Trustees should 
be a sufficient Discharge to the Purchaser; and that he 
should not be obliged to see to the application of the 
Purchase Money, nor obliged to inquire into the neces- 
sity of making the Sale; and in the Deed of Mardi iSto^a 
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Power, as fall as can be, is given to the Trustees. It not 
only giving them power to sue and make Acquittancfes, 
but to act as efTectnally, to all intents and purposes, as 
T. Binks might or could have done ; so that this Pur- 
chaser is clearlj not bound to see to the application of 
bis Purchase Money ; more especially, as by the Deed 
of March 1810, other Creditors, besides the Scheduled 
Creditors, whose Debts are not specified, are to be 
paid out of the Purchase Money. The Deed of March 
1810 only puts the Trustees and Creditors in that Deed 
in the same situation as the Trustees under the Deed 
of May 1806; under which, the Purchase in question 
took place; and by which Deed the Purchaser was 
clearly esconerated from seeing to the application of the 
Purchase Money ; and whatever Power Binki had is 
expressly given to the Trustees under the Deed of 
March 1810. The payment of the Purchase Money 
into the Baok^ under the direction of the Court, is for 
the security of all Parties ; it is safer there than in the 
hands of the Trustees;, and must be considered as a 
Payment made to the Trustees, The Court will take 
care that it is pvoperly applied. The Case of Lloyd 
V. Jackson establishes a point very different from that 
for which it was cited ; for, from what Lord Hardwicke 
gays, it is clear, even in a Case where the Purchaser Js 
bound to see to the application of the Purchase Money^ 
he may apply to the Court to have the Purchase Money 
paid into the Bank, and not to be taken out without 
Notice to him. That Case, therefore, cannot be urged 
to show that this Money being paid into the Bank 
aifects the security of the Ptarcbaser. After all, bow* 
ever, the objection made by 4his Purchaser is an; objeo* 
tion to the Conve^nce, and not to the Title (e). The 
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(e) See Lewis v. Loxam^ 1 Merr. 179. 
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Title is perfectlj good; the Sale was warranted ^ and 
the only question made is, Whether other Parties, not 
Parties to the Origiaal or Supplemental Bill, should 
not join in tlie Conveyance. This of itsdf would be a 
sufficient Answer to tbi^ Cxception. The Master was 
right in reporting that there was a good Title. 

, , Exoeption overruled. 



. 3i8t July. 

Jn Original Biil 
x:a9^lcdj to rf- 
dtem a Mort^ 
gagCf and an 
Answer put in, 
shaming the 
Plaintiff had no 
TitU to call for 
a Redemption. 

Afterwards, a 
Right to redeem 
WHS purchased, 
and the Bill 
amended. 

Demurrer to 
the amended Bill 
allowed, and on 
application, full 
Costs given. 



Between JOHN PILKINGTON, RICHARD 
PlLKINGTON,and WILLIAM MOSS, Plaintiffs, 
And 
RICHARD WIGNALL - - DefendanU 

The Original Bill was filed 9th June 1815, by Johfir 
and Richard Pilkington, and James Moss, against the 
Defendant fVignall, to redeem certain mortgaged Pre* 
mises, the Equity of Redemption being therein stated 
to have been in James Moss, who had assigned it to 
the Pilkingtons, The Defendant put in bis Answer 
pth May 1815, denying the Plaintifis right to redeem, 
as the Plaintiff, Janus Mots, was not the Heir at Law, 
of the Mortgagor. 

After the filing of the Bill, and the Answer put in, 
it was discovered that the Equity of Redemption had 
never belonged to the Pkmtiff, James Moss, but to 
tVilliam Moss; whereupon the PiUnngtom purchased 
the Equity of Redemption of him, and then amended 
the Bill, striking out the name of their Co-Plaintiff, 
James Moss, and substituting William Moss as a Co* 
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Plaintiff; and also by striking oat other parts of the 
Original Bill, and adding new matter, shaped the Bill 
according to the then state of things. To this Bill the 
following Demurrer was put in. 

. «' Defendant by protestation, 8cc. doth demur thereto^ 
and for cause of Demurrer saith, that the Indentures of 
Lease and Release in the said Bill mentioned to bear 
date respectively the 15th and 16th days of July 1816, 
the Release to be made between the said Plaintiff, 
William Mosa, of the one part, and the said Plain tiiis^ 
John Pilkington and Richard PHkingt<m^ of the other 
part ; and to be a Conveyance of the Equity of Re- 
demption of the Premises therein mentioned, and by 
the said Bill sought to be redeemed, appear by the said 
Bill to bear date after the filing of the Original Bill 
of Complaint, of which th^ said Bill of the said John. 
Piikington, Richard Pilkington^ and William Moss, 
purports to be an Amended Bill ; Wherefore, and for 
divers other good causes of Demurrer appearing in the 
said Bill of the said John Pilkington, Richard Pilking- 
ton, and William Mo$Sf the Defendant doth demur 
thereto; and he prays the judgment of this Honour- 
able Court> whether he shall be compelled to make any 
further or other Answer to the said Bill of the said J<^hn 
Pilkington^ Richard Pilkington, and William Moss-^ 
and that he humbly prays to be hence discharged, with, 
his reasonable Costs, in thb behalf sustained." 
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Mr. Jgar and Mr. Duckworth, in Support of the 
Demurrer to the Amended Bill : — 
The Equity of Redemption was obtained from 
William JIfoM'bythe Plaintiffs, the PUkingtons, subse- 
quent to the filing of the Original Bill, and the Answer 

B3 
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to it| and they could not state that fact, upon which all 
their Title arises, bj way of Amendment, When the 
Original Bill was filed, the Plaintiffs bad do Title ; and 
if the Cause had been heard on that Bill it must have 
been dismissed with Costs. If the Plaintiffs were to 
die before the Costs of the Origiuai Bill are taxed^ 
the Defendant would lose them ; for. he could not saddle 
the Estate with the payment of those Costs. The 
Security given for Costs on striking out a Plaintiff's 
name is merely nominal. 



In Browne v. Higden(a), a Bill was filed against 
Mrs. Higden, as Administratrix of A. and her Hus- 
band. Before the Cause was heard, Mrs. tiigden died, 
and her Husband took out Letters of Administration 
de bonis non of A. ; upon which the Plaintiff amended 
his Bill| stating those facts. A Demurrer was put in to 
the amended Bill, on the ground, that any matter which 
happens subsequent to the Original Bill cannot be put 
into the Original Bill ; and the Demurrer was allowed, 
because the Husband, who was joined for conformity 
only before, had now an interest. 

In Lord Redesdak*s Treatise (i), it is said, " If a 
Bill is amended by stating a matter arisen subsequent 
to the filing of the Bill, and which consequently ought 
to have been the subject of a Supplemental Bill, ad- 
vantage may be taken of the irregularity by way of 
Plea, if it does not sufficiently appear on the Bill to 
found a Demurrer ; but if the Defendant answers, he 



(0) 1 Atk. 391. 



{h) It. P. 230, ad edit.; 
and see p. 234-5 of 3d edit. 
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waves the objection to the irregularity, and cannot 
make it at the hearing/' 

Mr. Ueyi, in support of the Amended Bill:^ — 
This Demurrer is a singular one. It is not a general 
Biemorrer, but rather a speaking Demurrer. . It states 
£icts in the Bill, which by demurring are admitted to 
be true. It is informal. A Demurrer should be on a 
diort point ; upon which it is clear, that if the Bill 
were fahronght to a hearing, it would be dismissed (o). 
In Lord RedesdaU^s Work, he says, ** A Demurrer 
is an Allegation of a Defendant, which, admittinjf the 
maUers of fact alleged by the Bill to be true, shows^ 
that as they are therein set forth, they are insufEcient 
for the Plaintiff to proceed upon, or to oblige the De- 
fendant to answer ; or that for some reason apparent on 
die face of the Bill, or because of the omission of some 
matter which ought to be contained therein, or for want 
of some circumstance which ought to be attendant 
thereon, the Defendant ought not to be compelled to 
answer.'' None, of these grounds for demurring appear 
in this Case. 
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In Knight v. Matikews(d), your Hmior allowed aa 
Amendment as to a fact, which occurred subsequent to 
the filing of the Bill; and in Adams v. Dowding{e\ 
your Howir thought a Supplemental Bill, as to' facts 
which occunisd thore after the Bill filed, was improper* 

Mr. Duckworth: — 
This Demurrer was dmwn according to a Precedent oi 



(c) Brooke v. Hewitt,3 Ves. «53. 

(d) Ame, Vol. i. p. 566. 

B4 
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a sisiilitr Demnner drawn by Lord RedadMUj wlitD at 
the Bar; 



•The Vice -Chakcbllob— [after stating' the 
facts]: — 
This Demarrer is objected to in substance and iii 
Term. If the Original Bill, without any Amendment, 
bad beea heard, it must have been dismissed with Costs, 
becaruse the Plaintifi had no Title to redeem. Instead 
of filing a new Bill, they, two months after the Answer 
put io, purchase the £quity of Redemption fram WiUiam 
Moss, and on the 20th January 1817 amend the Bill. 
They could not graft the new facts, by way of Amend* 
ment, upon the Original Bill, and entitle themselves to 
the Costs of the Original Bill, which was clearly un- 
founded. Two of the same persons are Plaintifis in the 
Amended Bill as were Plaintiffs in the Original Bill ; 
and there is the same Defendant in the Amended Bill as 
in the Original Bill ; but the Title obtained from James 
Moss, under which the Plaintiffs claimed in the Original 
Bill, is quite different from the Title procured from 
JVilliam Moss, under which they claim in the Amended 
Bill ; a Title, obtained after the filing of the Original Bill, 
and the Answer to it. If an event happens subsequent 
to the filing of the Bill, by which a Title arises, that 
cannot be introduced by amending the Original Bill 
10 which no Title was shown. Here a new event, 
posterior to the Bill and Answer, has given a right. 
Then, as to the form of tlie Demurrer. This is a general 
Demurrer, in form and substance; it is not a Demurrer 
for -walit of 'Equity, but was necessarily in the form it is, 
from the circumstance of its being a Demurrer to an 
Amended BilL It is not a speaking Demurrer; it only 
mentions matter tVi the Bill, not matter out of it* 
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In Knighi and Matthim, a fact wUch.occurred sub- 
sequent to the Bill was stated in the Answer, but incor- 
rectly, and therefore the Plaintiff amended his Bill, 
stating the fact coirectly; and sueh Ameodment 1 
thought was proper, to put the fact properly in issue. 
In Adam$ ▼. Dowdingf the £scts which occurred subse^* 
^uent to the Bill w«re such as might have been coih 
sidered by the Mader under a Decree on the Original 
Bill, and therefore I thopght them not properly the 
subject of a Supplemental Bill. Those Cases were 
decided under very different circumstances from the 
present* The Demurrer must be allowed. 

Mr. Agar and Mr. Duckworth asked for foU Costs, 
and cited Wood v. DyheUyiJ)^ 

The Vice-Chahcelior : — 

I think this is a Case where full Costs oDght to be 
given. 

Demurrer allowed, and full Costs given. 



US 



1817. 



PlLKIHGTOir 

and others, 
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WlONALX. 



HOWLING V. BUTLER. 

In this Case, the plea filed by one of the Defendants 
had been ordered to stand for an Answer, with liberty 
to except. The Order was expressed in the following 
terms (being as the Registers stated, the form constantly 
employed): — '' This Court doth order that the. said 
Defendant's said Plea, do stand for an Answer> with 
liberty for the Plaintiff to except thereto; and the 



6tb August. 
men a Plea i$ 
directed toetemd 
for an Antwerp 
with liberty to 
except^ tie Plain'' 
tiff is entitled to 
Costs. . 



(/) Ante, yoL i. p. 32. 



246 



1817. 



Howling 

V, 

Butler. 



CASES IN CHANGEUY. 

benefit thereof is hereby saved unto the fmii Detwds^t, 
until the hearing of this Cause." A difficulty having 
arisen in obtaining a Subpoena for payment of Cost^i 
in consequence of a doubt eotextained whether the 
Plaintiff was entitled to Costs^ the Case was this day 
ipentioned fx} the Court by Mr. Swamton, and the 
fbUawing authorities being cited, Gilb. For. Rwi. 94 ; 
Fra^.Reg.z2^\ Hinde, 224; Harrys, a$$; His Honor 
declared the Plaintiff entitled to the usual Costs. 



August 8th^ and 
19th. 

When Parties 
neglect to propose 
a Receiver btfore 
tite Master, 
Quaere, Whether 
the Master can 
propose onet or 
whether an ap' 
plication ought 
not to be made 
to the Court f 

A Stranger 
casmot propose a 
Receiver. 

In this Case, 
the neglect of 
Parties to 
propose being 
accmmtedfor, 
the Master was 
directed to re* 
view his Report, 



ATTORNEY GENERAL v. DAY. 

1 HE Petition in this Cause, stated, a Devise 21st of 
June 1709, by William Worts, of Cambridge^ to Trus- 
tees, for certain charitable Purposes ; and a Decree, 
ist of August 1718, establishing the Will .-—That the 

Petitioners had become the Trustees of the Charity : 

That by a Decretal Order, 19th of February 1799, ^^ 
was referred to Master Simeon to appoint a Receiver: — 
That the Beverend Mm JOmms ««s appointed J2e- 
c«wr;— That John Davies is dead: — ^That by an 
Order, 22d of April 1817, it was again referred to 
Master Simeon to appoint a Receiver of the Trust 
Estate, which was very considerable :— That the Peti- 
tioners, on the 12 th of May 1817, carried in a Pro- 
posal of a Mr. C. Pemberton, to be appointed Receiver; 
but the Master objected to him, as he was Receiver 
General for the County of Cambridge : — ^That on the 
6th of June, the Petitioners Solicitors attended the 
Master, and endeavoured to remove his objections to 

and receive their Proposal qf a Receiver, 



ArroftiTEY 

GBVERilL 
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Pemberton, and expressed an intention to apply to tlie 1S17. 

Court for its opinion and direction :-^That on the loth 

of June, a Proposal was left with the Master^ by the 

Reverend Walter Gee, whereby he proposed Mr. R. Gee, 

of Cambru^e, as Receiver: — ^That two of the Peti- Dat 

tioners (the other Petitioner being then absent from 

Cambridge)^ on being acquainted with the Proposd of 

Gee, addressed, on the 12th of June, the following 

letter from Cambridge, to the Master: — 

« Sib, 

** As two of the three surviving Trustees of the late 
Mr. Wort's Estates, we beg to inform you, that it was 
not till this morning we were informed of your having 
objected to our proposal of Mr. Pemberton as Receiver 
of the Estates in question; a Gentleman who has been 
known to us all for more than Twenty years, and whose 
pursuits in lite particularly qualify him for the appoint- 
ment, havmg had the entire management of very large 
Estates for the last Fifteen years; and we believe, no 
one who knows him will doubt the great respectability 
of his character. He has just informed us, that the reason 
you have assigned for objecting to appoint him, arises 
from his being Receiver-General for this County. We 
now understand from him, that your objection was 
made known to him some time ago ; and he has stated 
to us, that having after much inquiry ascertained that 
your objection was never made before, he felt very con- 
fident it would, upon further consideration, be waved ; 
for' which reason he delayed communicating jt tons. 
It is with the utmost surprise we this morning received 
intelligence, that the Reverend Mr. G«e, of Sidney 
College has carried in a proposal for the appointment 
of his Brother, and that to-morrow is fixed for taking 
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1817. this proposal into consideration. Under the circnm^ 

stances stated, we cannot for a moment doubt you will 

G KRAI. ^ pleased to appoint Mr. Pembertom Receiver, or 

9. permit us to ddiTcr in another prbposal within one 

Dat. week from this time, that we may not be precluded 

from proposing another Gentleman for Receiver, as the 
Receiver of this Estate has always been proposed by 
the Trustees, and the appointment has hitherto been 
made accordingly. Had Mr. Pemberton sooner ap- 
prised us of your objection, we should certainly have 
made an earUer i4[>plication to you upon< the subject. 

We have the honour to be. 

Sir, your most obedient Servants, 
J. Turner, D. D. Master of Pembroke Halt, 
P. Douglas, D. D. Master of Bennet College.^ 

That a Warrant was taken out to proceed on the 
iph June, on the Proposal of Walter Gee, which was 
attended by the Petitioners Solicitors, who requested 
the Moiier to allow the matter to stand over« until the 
Petitioners could by a Petition to the Court ascertain, 
whether it would dispense with the objection to Pem- 
berton, or that he would proceed upon another Pro- 
posal of the Petitioners, which should be left, if desired, 
that di(y, or the following morning; but the Maeter 
stated he would not take into considemtion any other 
Proposal until the Proposal of Gee was disposed of for 
fitness or unfitness; and that lie should certainly appoint 
Gee, if it was not shown that he was an unfit person : — 
That the Petitioners, on the 2ist of June, left a new 
Proposal, whereby they proposed the Reverend Thomas 
Feoty to be such Receiver, accompanied by an Affi- 
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davit of two of the Petitioners, statiog tbat tbey were 1817^ 

unacquaiated with the objections to Pembetion until 
the nth of June; and tbat they were desirous, in con- GgiramAL 
seqnence of such objection, to propose some other fit .,, 

and proper person to be the ReceiTer; and also stating Day^ 
the absence of the other Petitioner frcnn Cambridge i--^ 
That the Master refused to enter upon Ithe considera- 
tion of such Proposal:— That by the Matter'i Report, 
nth of July, he certified, '' tbat in pursuance of the , 
said Ocder, bearing date the a2d day of April 1817, 
he had been attended by the Solicitor for the Peti* 
tioners, and for the Trustees under the Will of WiWaM 
Worts, Esq. deceased, the Testator in the said Order 
named; and that a state of Facts and Proposal had been 
laid before him by the Solicitor of the said Trustees, 
on the 12th day of May 1817, whereby they proposed 
Mr. Christopher Pemkerton to be appointed Receiver 
of the said Trust Estates ; but it being admitted before 
him that he was Receiver-Greneral of the County of 
Cambridge, he did not think fit to approve of him to 
be such Receiver, bat requested the IVustees would, 
by their Solicitor, propose another person for his ap* 
proval :— Tifta^ nfier the lapse of some weeks, no other 
Proposal Atftfiiig been brought before him, but the ^fitness 
of the said Christopher Pemberton hairing been still tn* 
sisted 19x111, he had himself inquired for a ft and proper 
person to receive the Renu of the said Trust Estates ; 
and having had a very satisfactory lecommendatton of 
Mr* Robert Gee, of Cambridge, for ability, diligence, 
and int^rity, after a proper service of Warrants upon 
the Solicitor for the Trustees, who appeared before him 
upon the first Warrant, but made no objection to the 
&tnes8 of Mr. G^e, nor had any been since made, he 
had thought fit to approve of the said Mr. Robert Gee 
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1817^ (who, he certified, was a total stranger to him, except by 

character), as ReceWer of the said Trust Estates ; and 

Attorn KIT 

Gbmieal ^^ ^® ^^^ ^^^ approved qf Jompk Gas, Bookseller, 
^^ and Jame$ Goiobedf Brewer, both of Cambridge, afine* 

Dat. Mid, ^9 his Sureties ; and had prepared a Security to 

be entered into by the said Robert Gee^ Josq^ Gee^ 
and James Gotobtd, for his the said Robert Gee's Secu* 
lities, well and truly, duly and annually ; accounting for 
what he should so receive in respect of such Rents and 
Profits, and pay the same as this Honourable Conn 
had already directed, or should thereafter direct, which 
Security is by recognisance, wherein the said Robert 
Gee, Joseph Gee, and James Gotobed, stood joindy and 
severally bound unto The Right Honourable Sir WilHata 
Grant, Atatter of the Rolls, and himself, in the Penalty 

of L with a condition as thereunder written ; 

and in testhnony of his having approved of the said 
RecognizaBce, he had signed his name to the allowance 
written in the miargin of the Ingrossment thereof, and 
which. ReeognsflEanee was to be acknowledged by the 
said Robert Gee, Joseph Gee, and James Gotobed; and 
when the same was duly acknowledged by them re- 
spectively, he should appoint him, the said Robert Gee, 
Receiver of the Rents and Profits of the said Trust 
Estates.'' 

The Petitioners left the following objections to the 
said Report, which were disallowed by the said Master; 
** For that the said Master hath on the Proposal of 
the Reverend Walter Gee, of Stfdney College, in the 
said University, M. A. who is no party, or in any manner 
interested, in this Cause, nor authorized by His Ma- 
jes^'s Attomey'^Seneraf in that behalf, certified that 
Robert Qee, Junior, of Cambridge, Gentleman; is a fit 
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and proper person to be the receiver in this Cause ; ^Q^7, 

ivhereas in case the said Master was of opinion that 
Christopher Pemberton, Esq. who was proposed on the Grnbeal 
behalf of the said Reverend Joseph Turner, D. D. the 9. 

Reverend Robert Towerson Cory, D. D. and the Reve- Day. 

rend Philip Douglas, D^ D. was not a proper person for 
such Receiver, inasmuch as he was Receiver'XSeneral 
of the County of Cambridge, he ought, under the cir- 
cumstances mentioned in the Affidavit of the said Joseph 
Tifffi^ and PhiSp Douglas, to have received and taken 
into consideration the further Proposal of the said 
Joseph T\im£r, Robert Towerson Cory, and PAt£p 
Douglas, by which th<^y proposed the Reverend Thomas 
Feasey, of Saint Peters College, in the said University, 
Clerk, to be the Receiver, and to have decided thereon, 
and to have approved of the said ThomasFeasey ; or in 
case he ought not to have been approved of, yet, that 
before any s^anger should have been allowed to make 
a Proposal, if in any case such a Pi'oposal ought to be 
received, the matter ought to have been submitted to 
Hid Majesty^s Attorney General> and he ought to have 
been requested to propose a fit and proper person to 
be Received of the Trust Estates in this Cause men* 
tioned/' 

The Petition prayed that the approbation of Robert 
Gee by the Master, might be rescinded, and that the 
Matter might be directed to approve of Thomas Feaseif, 
to be appointed Receiver upon his giving proper Se* 
curity, to be approved of by the Master; or that it 
might be referred back to the Master, to consider the 
Proposal of your Petitioners q( Thomas Feasey to be 
such Receiver; or, that the Petitioners might be at 
liberty to except to the said Report. 
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1817.^ Sir Samuel RomBy, Mr. Bell^ and Mr^ Jber^ 

cromby, for the Petition. 



Atto&net 
Gbwbral 

V. 

Dat. 



Sir J. Pigott, and Mr. Hornet contra (a). 

The Vicb-Chancbllob : — 
The question now is. What is to be done upon the 
Report of the Master, of the nth July ? 

It being a question of great importance, as relating 
to the appointment of a Receiver, which is of general 
occurrence, and being unwilling to determine the Case 
upon abstract principles, I thought/it proper to acquaint 
myself with all the Cases upon the subject. I have 
communicated also with the Masters, and in particular 
with the Master who made this Report ; but they have 
not been able to furnish me with any precedent of a 
proceeding such as this. I have looked into the printed 
Cases on the subject, and have been furnished by the 
Register with a MS. Case. The earliest Cases, I believe, 
refened to, in print, are Hamilton v. Frankland, and 
Sh^herd v. MiUs (b). Another leading Case is Creapys 
v. Bishop of London (c). The next Case is Thomas v* 
Dawkins(d), more fully reported in Fesey(e). Then 
comes Garland v. Garland (f). The next Case is 
Bomersbamk v. Collasseau(g), which was much oonsi*- 
dered ; and in which it was settied, that a Consignee is 
considered in the same light as a Receiver. The next 
is an Jnonymous Case (A); then follows, fVilldns v« 

(a) The Reporter did not {d) 3 Bro. C. C. 508. 

h«lf the argument (c) 1 Ves. jua 452. 

(6) Cited in Crewysv. Bishop (f) a Ves. jnn. 137. 

of London, a Bro*<J. C. 955. (g) 3 Yes. 164. 

<c) a Bra C* C. 95%. (A) 8 Ves. 515- 
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W%lUdfM{ij\ which is followed by Tharpt v. Tlmrpe{k)\ 1817. 

tmd there is a MS. Case on the subjeoty Egginton v. 
Flavell, in 1781. I have obtained the Mastef's Report Attoehet 
and the Exceptions^ in all these Cases, but in none of 
them was any question raised like the present. In none Day. 

of them does it appear the Master originated the pro-^ 
posal of a Receiver; but in all these Cases the Proposal 
. Ivas made by a Party interested, arid it was a compe- 
tition between Persons proposed by Parties interested. 
In those Cases, the Master approving or disapproving 
of the person proposed as Receiver, the Parties applied 
to the Lord Chancellor. [His Honor here stated the 
Report and Exceptions in each of the Cases.] When 
the Master has approved one of two persons proposed, 
the Court will not disturb the Master's choice, unless 
the person he chooses is shown to be unfit, but doe? not 
enter into the more or less of fitness in the competitors. 
From the Report of Thomas v. Dawkins, in Brown, it 
does not appear who proposed Ftanklyn as Receiver; 
but according to Vtsijfs Report of that Case, it appears 
that Franklyn was proposed by a Party interested in the 
Suit. The language of the Master's Report in all these 
Cases, is, that he has been attended by the Soj'icitors of 
the Parties, and that a state of facts and a proposal of a 
Receiver has been laid before him, and his approval of 
one, and of his Sureties ; and that when the Recogni- 
zance is duly acknowledged, he will appoint that person 
as Receiver^ In Crewys v. Bishop of London, the choice 
of the Master being objected to. Sir L. Kenyon, Master 
of the Rolls, referred it back to the Master, to review 
his Report, and state his reasons for preferring one of 
two persons who had been proposed as Receiver. Upoa 

CO 3 Vcs. 588. (*) la V«8. 317, 

Vol. II. S 
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]j^l7^ this. Master Greavet made .a special Report, stating; 

^ » — ^ amongst other things, that in twenty-five years expe- 

Attornet rience, he remembered only two instances of a contest 

Genbral ^^ ^y^^ ^gj^ ^^ Receiver, but not in the least insisting 

Pay. upon, or intimating, any right in the Master to originate 

the proposal of a Receiver. 

I have not found any one contested Case in which 
the Receiver was a Nominee only of the Master, ex- 
clusive of the Persons interested; though some of 
the Mastertf certainly, say, they are entitled, if the 
Parties interested neglect to propose, to make such 
nomination. This, however, is a special case, and one 
in which it is^ not necessary to dect4e upon the rights 
of the Masters. The present Master is a very honour 
able man, and no doubt meant well. It is the 
Case of a Charity, which is not so much attended to 
as in Suits between Party and Party. The Attorney 
General may attend, to watch the Proceedings before 
the Master J but he seldom or ever. does. The MasUr, 
therefore, acted very properly, in being mindftd who was 
appointed Receiver, and in taking care that the Trus- 
tees of the Charity did not propose an improper person. 
Ever since the Decree in 1718, establishing this Cha- 
rity, the Trustees have been in the habit, from time to 
time, of applying to the Court to appoint a Receiver* 
Upon, these occasions the Trustees have always proposed 
Receiver Gene' the person who was appointed Receiver. In the present 
rat of a County instance, the Master received their proposal of Mr. Pern- 
^^^!J^1 ^' ^^^*^ ^ Receiver, but did very right in afterwards 
rejecting him, upon finding he was Receiver Genend 
for the County of Cambridge-, for having given, as such. 
Security to the Crown, if he were to become indebted 
to the Crown and to the Charity, the Crown might, 
by its Prerogative Process, sweep away all his propcKy. 



pointed a Re* 
ceher. 
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This was an objection obvious to a Lawyer, though not 
to these Trustees, who might think that being Re- 
oeiver General was a recommendation, an additional 
{^of that he was tmst-worthy. The Master on the 
12th May very properly desires the Trustees to propose 
another person as Receiver. A lapse of soBie weeks 
takes place, during which no Proposal is made by the 
Trustees ; their Agents, (not, however, with their know-> 
ledge,) still insisting on the appointment of Mr. Pem^ 
berion. On the lotb of Jane, Walter Gee, a Scholar of 
the University, but not otherwise a Party interested, 
leaves a Proposal with the Master, that his Brodier, 
Robert Gee, should be appointed. On the 12th June, 
before any thing had been concluded upon the Proposal 
of Gee, the Trustees write to the Master^ stating their 
recent knowledge HiBi J^emberton had been rejected, 
apologizing for their silenoe, by observing that, from 
neglect, no communication had been made to them, 
until the 11th June, of the rejection of Pemberton, 
(which fact they afterwards swear to) and requesting, ib 
case Pemberton was considered as an unfit person, 
to be permitted, within one week, to propose another. 
They thus account why ao step was taken by them be- 
tween the 12th of May and the 12th of June. On the 
17th June, a Warrant is taken out to proceed on the 
Proposal of Gee, The Agent of the Trustees attends, 
and requests the Master, to postpone proceeding on 
Ge^s Proposal, and that he will proceed upon another 
Proposal by the Trustees, which would be left, if desired, 
that, or the following day ; but the Master stated he 
would not take into consideration any other Proposal^ 
•until the. Proposal of Gee was disposed of, for fitness or 
unfitness, and that he should certainly appoint Gee, if it 
was not shown that he was an unfit person. On the 
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I8l'7. 23d of June, the Trustees leave a Proposal of anotEl^ 

person with the Master^ the Reverend Thomas Veaseg. 
This Proposal was made before the Report was settled 
on the Proposal of Gee, but the Mtnttr refused to pro- 
DAT. • ceed upon it. On the nth July, the Matter bj his 
Report states, that when Ge«'s Recognizances are duly 
acknowledged, he should appoint Gee as Receiver. The 
Warrants were taken out on the Proposal by Walter 
Gee, of his Brother Robert Gee, but the Report does 
not state that ;. but that| owing to the lapse of time, 
without any Proposal of another person as Receiver, he, 
the Master^ had himself inquired for a proper person to 
be Receiver. The Case, therefore, assumes a shape in 
the Report, different from the fact. Is it according 
to the regular course of the Court, for a person 
not interested^ to propose a Reeeiver^ If so, persons 
from all quarters would besiege the Master's Otdce — 
great stragglings and competitions would ensue. There 
is no colour for saying that strangers can, in such case, 
come in before the Master-^t would lead to indefinite 
importunity. The Report as it originally stood, stated 
the Proposal by Walter Gee, of his Brother, but that was 
struck out afterwards; and, probably, because the Master 
was aware, such a mode of proposing was improper. 
The Master states, he looked out for a Receiver, because 
weeks had elapsed without any Proposal being made by 
the Trustees* The question is, whether, under the cii- 
cumstances, it was fitting that the Trustees should have 
had an opportunity given to them of proposing 'another 
person. It is an invidious thing for a Master to appoint, 
even in extreme cases. He must always feel reluctant 
to do so, from the peculiar situation of a Receiver, who 
is to account to, and be superintended by, the Master. 
Policy and justice require they should be distinct This 
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Miuier, I have no doobt, meant what was right; but it 
is necessary not only that justice should be purely ad- 
JDinisteredy but that it should be administered in such a Attdrket 
way, as to be beyond the reach of suspicion. The ^^nsral 
right to propose bek>ngs, in the first instance, to the ^^^ 

JParties interested in the Suit^ If they neglect to pro- 
•pose, and ^bere is a lapse of time, in such case, it is 
^contended, the Master is to propose and appoint. Is 
that so? IsAtf tojudgewhatis alapse.oftime? If it were 
so, it'might draw suspicions on the administration of jus- 
lice. I will not say that a Case may not arise where 
Xhe Master should propose, or where an application 
jshould be made to the Court. It is not now necessary 
to determine that. If, however, a Receiver is to be 
proposed by the Master, in case of a default in the 
Parties interested, and a lapse of time without a Pro- 
posal on their part, a reasonable time must always be 
given to the Parties to propose, before the secondary 
appointment by the Master can take place. The ques- 
tion here is. Whether it was not proper, in this Case, to 
have. considered Ihe Proposal of the Trustees? Was 
it right, because a Month had •elapsed without a Pro- 
posal (a lapse, accounted and apolqgized for by the 
Trustees,) that the Master should propose? He does 
not say to the Trustees, if you do not propose a person, 
I will ; .but some weeks having elapsed, he refuses to 
consider their Proposal. It must be referred back to the 
Master, to review his Report, and give the Trustees an 
ppportunity of making their Proposal. Before I con- 
clude, I would just notice, as matter of general history, 
that on the Impeachment of Lord Macclesfield, one of 
.the Articles of Impeachment, the twenty-first, was, for 
removing a Receiver of an Infantas Estate, nominated 
by his Testamentary Guardian, and approved by th^ 

» 3 
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Madefy and appointing another himself, who becaioe 
insolvent, with Monies in his hands. In answer to 
this, Lord Macclegfield stated, that the Master had 
appointed a Receiver; that Exceptions were filed ; that 
the Exceptions were argued, and AifBdavits read, to show 
that the Receiver appointed was an improper person to 
be such ; and upon the Proposal in Court of the Uncle 
of the Infiant, who was also Executor of the Father's 
Will, he appointed the Receiver complained of, on 
giving Security to be approved of by the Master. 
Here the Lord Chancelior himself appointed the Re- 
ceiver, referritig it only tor the Master to approve of a 
Security. The Managers dropped this part of the Im* 
peachmentf/^ 



5th and t^th 
August. 

Motion on last 
Seal after Tri- 
nity Term to dis- 
solve an Injunc- 
tion, and that a 
day might be 
named in the 
Vacation for 
making the 
Order absolute ; 
hut held, the 
Defendant was 
only entitled to 
an Order Nisi, 



REW V. DIXON. 

Mr. Munro moved> .at the last Seal after Trini^ 
Term, to dissolve an Injunction Nisi, and on the au- 
thority of Robinson y. }fardell(aj, prayed, that a day 
might be named in the Vacation, for making the Order 
absolute, unless Cause shown, as otherwise the Injunc* 
tioB would be continued until the Seal before Michaeh- 
mas Term. 

Sir Samuel Romilly opposed the Motion, stating, 
that Robinson v. Wardell was incorrectly reported, the 
Motion there being, not for an Order Nisi, as in thb 
<Ja$e, but that the Order for dhsolving the Injunctioa 



(0 State Trials, vol. i6. 
t). 782, 798, istedit. by HowdU 



(a) sVes. 552. 
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might be made absolute {b\ ; and as upon thai Motion it 
a» usual to iDdulge the Plaintijf with a ihort time for 
diowmg Cause upon the merits, the Court permitted 
Cause to be shown during the Petitions. 




Mr. MuMTO : — 
As that C^ise is misreported, I shall only ask for the 
uanMl Order Nisi. 

Order Nisi made. 



JE;rpar^€BELLOTT tit re LINGARD. 

The Petition in this Case was signed by Stephen 
Bellott, the Petitioner, and the signing was attested 
by Charles Wood, Agent to Mr. Lisigb, Solicitor for 
the Petitioner. This Attestation not being considered 
such fis was required by the Lord Chancellor's Order (a), 
the Attorney for the Petitioner, who, though he had 
not seep the Petitioner sign, knew his hand-writing, 
added to the Attestation of the Agent, these words, 
^ Authenticated by Thomas Leigh, Solicitor to the 
Petitioner/' 



15th August. 
A Petition at- 
tested by the 
Agent f(fthe 
Attorney for the 
Petitioner^ and 
authenticated by 
his Attorney, is 
a sufficient Com* 
fUance with the 
General Order 
tffthe \2th of 
August 1809. 



(h) In the Register's Book, 
under the name of Robinson v. 
WalcoU, Reg. Lib. B. 1799, 
p.952u It appears, aoOrd^r 
Nisi had been obtained on the 
a4th of July, and that the Ap- 
plication on the ad of Aagust. 
(the Application to which the 



Report applies) was to make 
the Order absolute, unless cause 
was shown that day, which 
waa the last Seal. 

(a) General Order, ^3th Qf 
August 1809. See Ex parte 
Weston, ante i vd. 75, 
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Mr. Hart, and Mr. MontagiA, against the Petition^ 
contended^ this was not such an Attestation as was 
required by the Order^ it being only by the Agent 
of the Attorney to the Petitioner, who coald not be 
considered as the '' Attorney, Solicitor, or Agent of the 
Party signing in the matter of. the Petition," and the 
subsequent Authentication by the Solicitor, of the Peti- 
tion, who did not witness the Signature, did not remedy 
the original defect in the Attestation. Since the Order 
of the 12th of August 1809, the Lord Chancellor, on 
the 6th February 1816, made a Declaration, which was 
stuck up in the Ofjice of the Secretary of Bankrupts, 
'^ That in future, the Attestation of the Signature of 
Petitioners is to be strictly according to the directions 
of the. Order of the 12th August 1809, and that no 
attesting Witness i^ to be described as Solicitor's 
Clerk." 



Sir A. Pigott, and Mr. Rose, for the Petition, cited 
Ex parte Titleyijb), where it was decided, that the Sig- 
nature of the Petitioner, "authenticated," not "attested,'* 
by his Solicitor, who had not witnessed the signing, but 
put his Name to it from a knowledge of the Petitioner's 
Hand Writing, was a sufficient compliance with th^ 
spirit of the Order. 

Mr. Hart, in Reply : — 
The Case cited was in August 1814, previous to the 
Declaration of the Lord Chancellor in February 1816, 
which requires a strict adherence to the terms of the 
Order in 1809. 



{by 2 Rose 83. 
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The ViCE-CHA^JCELtOR : — 1817. 

I think JBjf parte Titley decides this Case, and that """"* ' 

Ihe Declaration of the Lord Ckancellar in 1816 was ^P«^« 

not meant to alter the Rule laid down in that Case. 

tn re 

LiiroAaji. 
Itfn Hart then applied for time to answer the Affi- 
davit of the Petitioner ; observing, that, nnder the ^ ^^^^ kaving 
persuasion that the Petition would be deemed infbrmal, ^ ^^^**^ of 
they had not filed any Affidavits in Answer, conceiving ^. ki t U 

it to be unnecessary. pre^i^edto an- 

ewer the tneriu. 
Sir Jt. Pigott and Mr. Rote: — if the chfecHemU 

Though Respondents may have formal objections to ^'^^^rm^d; and 
a Petition, still they ought to be prepared for the dis- ^^ " necesMty 

cussion of the merits, if the objection as to form is f , . etuum 

should stand 
over->ruled. They ought to have filed their Affidavits ^^^ ^^ enable 

'before. It would lead to great expense and delay if a kim tojiU 4^- 

,ReBpondent, having a formal objection to a Petition, davits^ he pays 

was allowed to argue the objection as to form, and the^osU. 

then have further time to answer the merits* If it stands 

•.over^ they must pay the Costs. 

The Vicb-Cbancellob : — 
The Jlespondent should have filed his Affidavits 
before; and in case the objection as to form was over- 
ruled, he should have been prepared to meet the merits 
of the Case. I wil), however, give you time to file 
Affidavits in Answer, but you must pay the Costs of 
the Petition standing over, to be taxed by the Master^ if 
the Parties disagree. 

Mr. Hart 2-^ 
Suppose we name 401. Costs, that wiU save the ex- 
jpea^e of going before the Master. 
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. Tlie Petitioners Correspondents paid the Freight end 
other Charges, which amounted to 639/. 185. iicL 
British Money, and remitted the rest of the Proceeds 
of die Co£fee to the Petitioners, in Bills of Exchange 
and Valonia, 

The Vahnia arrived at Liverpool, and was delitered 
to the Petitioners, who paid the Freight, Insurance, and 
other Charges, ^unountbg to 2,348/. 8<« 6d. or there- 
abouts* 



On the settlement of Accounts respecting the trans- 
action relative to the Coffee, there was a Balance of 
1,174/. 15«, ,8df. due from the Bankrupts and Hut* 
chinson* 

On the 29th October 1810, a Commission issued 
against Hutchinson, upon which he was found a 
Bankrupt 



. On the 6th November 1810, a Commission issued 
against Sill and Watson, under which they also were 
declared Bankrupts. 

The Commissioners acting under the Commission 
against Hutchinson, having refused to permit the Peti- 
tioners to prove their Debt of 1,174/. 15s. Sd. under 
his Commission, they petitioned the Lord Chancellor for 
leave to prove the same ; and on the hearing of the Peti- 
tion/5th August 1812, they were declared entitled. to 
prove the same; and the Petitioners accordingly proved 
their Debt, and received two Dividends, amounting 
together to 572 /. 145. 2 tf. leaving a Balance of 602 I, 
If. 6d, due to the Petitioners, 1 
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The Petition stated the foregoing circumstances^; 
and farther, ihat there were not any joint Effects of 
the Bankrupts Hutchinson^ Sill, and Watson, to be di- 
vided under either of the Commissions of Bankrupt ; 
and that the Petitioners had applied to prove under the 
Commission against Sill and Watson, the Sum of 602 /. 
IS. 6d. and to have a Dividend out of both of their 
separate Estates, pari passu, with the other separate 
Creditors ; but such proof was not allowed. The pnnfer 
of the Petition was, to be allowed to prove the Debt 
under the Commission against Sill and Watson, against 
their separate Estates. 

An Affidavit of the Petitioner Gello', verified the 
facts stated in the Petition. 

On the part of the Assignees of Sill and Watson, an 
Affidavit was filed, from which it appeared, that at the 
periods of the Bankruptcy of Hutchinson, and of Sill 
and Watson, the Petitioners had in their possession a 
large quantity of Valonia unsold, which was the joint 
Property of Sill, Watson, and Hutchinson, received by 
the Petitioners in barter for 34 Casks of Coflfee, part of 
the 125 Casks, which Valonia was sold after the Bank« 
ruptcy of Hutchinson, and the larger part thereof after 
the Bankruptcy of Sill and Watson, and the Proceeds 
applied in reduction of the Petitioners Debt. It ap- 
peared also that the Petitioners, in return for the 125 
Casks of Coffee, received Bills from Malta, which the 
Deponent swore, he believed did not become due, nor 
were paid, until some months after the Bankruptcies of 
Hutchinson, Sill, and Watson. 
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Mr. BeU, and Mr. Montagu, ia support of tiie 
Petition: — 
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17th and 18th 
August. 



NORRIS and others, «• HARRISON and othefs^ 



Legacies of Jjj j. j^^^^ WUHam Bell, by his Will, May r8i^^ 
II 000/ Bank *°^^°g®^ ^^^^ Bequests, willed as follows : — ** Whereas 
Stock held not to ^ *°* *®^^ Executor under the Will of my Brother 
pasionaddi" John Bell, Esq. late of Fludyer Street, Whitehall, de- 
ttonal Cafntal ceased, and there is standing in his name in the Books 
ghen by the Bank ^f the Governor and Company of the Bank of England, 

^L Sm ^. the Sum of 1,150/. 16 s. yd. Four per Cent, reduced 
the Will, and • . , . ^ t^ 

before the Testa- '^^^^ Annuities, I hereby inform my Executors, and 
tor's death, in SisterMrs.LticyBe//,that the said Sum of 1,159/. 1 64.7 rf. 
respect of the is part of, and belongs to what was the Real Estate of 
Stock, under ^he said John Bell, of which Real Estate I an^ now 
thepwercon^ possessed as Tenant for Life, under the limitations of 

g Ofo. /// ^^^ Settlement made on the Marriage of my said 
c^ gQ^ Brother, and which Estate, after my decease, is settled 

J.B.Tenantfor on my only surviving Sister Lucy Bell, for her life. 
Life Remaindsr (who afterwards died in the Testator^s fife-lime), and 
ioW.B.forUfe^ ^f^^^ her decease, is by the Will of my said Brother 
/Tt^Ffr •^^*'* ^^''' A^yy^A 10 his Grandson, Robert Smith 
During Lif ' f ^^^^f second Son of Philip Smith Webb, late of, &c. 
J. B. Houses on deceased ; and I do further declare, for the information 
the Estate, in- of my Executors, and others whom if may concern, that 
sured by him, 

were burnt dovm^ and Insurance Money paid to /. B. which was placed in the 
Funds in his name. /. B. by his Will devised the Estate toR.S. IV, in Fee, 
and his Personal Estate to W, B. W,B* appUed part of the Insurance Money in 
repairing a House upon the Estate, The Insurance Money unapplied remained 
standing in /. B*s, name. W, B, by his Will, stated the circumstances, as to , 
the Fund so standing in his Brother's name, and bequeathed the residue of his^ 
Personal Property : Held, that the Insurance Money unapplied was subjeet 
to the uses of the Si ttlement, and passed to R. S. fV. the Devisee of J. B. 

Tenant for Life died at nine o'clock at night, on the 29M September, and 
held that, he was not entitled to a quarter's Rent due on that day. 
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tbe said Sum of 1,159/. i6«; 7^. Three per Cent, re-i 
duced Bank Anauities, is the Balance or Remainder of 
Monies paid by the Sun Fire Office to the said John 
Belly for Houses belonging to his said Real Estate* 
which were burnt down in the life-time of the said 
John Bell^ and were not rebuilt by him; and which 
Monies so paid to the said John Bell, were by him 
laid out in the purchase of 2,817 /. 55. 7«/. Three per 
Cent, reduced Bank Annuities, out of which last meiH 
tioned Sum, after the decease of the said John Bell, 
whcii the House No. 128, in Leadenhall Street , then 
belonging to me, was burnt down, I took the Sum of 
1,657/. 9*' Three per Cent, reduced Bank Annuities, 
and with the produce of that Sum, added to the Sum 
of 1,125/. Sterling, which I received from the Hand-^ 
in-Hand Insurance Office for the said House, I built 
the present House, No. 128, in Leadenhall Street, to the 
great improvement of the said Estate, and the particulars 
of the expense of building that House will be found 
stated in my book of the receipts from and payments 
on account of my said Brother's Estate." And whereas, 
under the Will of my said Brother John Bell, I am 
empowered to give and dispose of the several capital 
Sums of 1,400/. &c. which said several Sums are now 
' standing in the books relating to the said several and 
respective Stocks in the name of the said John Bell. 
Now I do hereby give and bequeath the said several 
Sums of 1,400/. Bank Stock, &c. unto John Norrii' 
upon certain Trusts mentioned in the Testator's WilU 
In another part of his Will the Testator bequeathed as 
follows: — " I give and bequeath the Sum of 11,000/. 
Capital Bank Stock, now standing in my name in the 
Books of the Governor and Company of the Bank 
of England^ unto W, N, Tonge, Esq " the Dividends^ 
Vol. 1L T 
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Intereit, and Proceeds thereof, to and for hiii owtr 
proper use and benefit, for and during the term of hia 
natural Life, and subject thereto, In Trust, to pajr^ 
assign, and transfer the said 11,000/. Bank Stock, 
unto, between, and amongst all and every the Child 
and Children of him the said William N. Tonge, 8cc. &c 
The Testator, after variojus other Legacies, gave all the 
rest and residue of his Personal Estate to bis Trustees, 
upon Trusts expressed in his Will. 

Under a Marriage Settlement in 1753, the Testa- 
tor's Brother John Bell, was Tenant for Life of th« 
EstaJtes, with Remainder to William Bell for Lifi^ 
Eemainder to John Belly in Fee. John Bell being 
thus Tenant for Life in possession, with Remainder to 
WiUiam Bell for Life, by his Will, ist of August 1796, 
devbed the Estate to the Defendant Webb, in Fee;, and 
bequeathed all his Persoii^al Property to the Testator, 
WiUiam Bell. In 1794, when John Bell was in po»* 
teasion as Tenant for Life, some Houses on the Estate 
which had been insured by him, were consumed by 
liiQS. The Insurance Money was paid, and laid out 
by John Bell in the purchase of 9,817 /. 5^*7^- Tibwr 
per Cent, reduced Annuities. John Bell did not rebuild 
the Houses, but let the Site on which the Houses stood 
for a Timber Yard. After the death of John Bell, his 
Brother William Bell, who was in possession as Tenant 
for Life of the Estate, applied part of the 2,817/. 59. 7<f; 
Three per Cents, which where standing in the 'name 
of his Brother, i. e. 1,657/. gs. Three per CeniS4 m 
rebuilding of a House which formed part of the 
Estates. The Remainder of the 2,817/. 59. yd. Three 
per Cents, stood in the name of John Bell, at the de-> 
eease of his Brother Wiaiam Bell. William Be/fs Will 
notices this Fund in his Wil],inthe manner b^ore stated* 
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By t!i6 Settlement m 1755, a power wad given to tte 
Tenants for Life to grant Leases, 8cc. so as upon every 
such Lease there should be reserved quarterly in every 
year the best improved Rent. The Testator, William 
Bell, granted several Leases to different persons of 
different parts of the Estate, dated at Christ]!na5, with 
Rents reserved quarterly upon Lady-day, Itlidsummer- 
day, Michaelmas day, and Christmas-day, in eirety 
year. At the time of hisf decease, on the 29th of Sep-' 
tember 1816, at nine o'clock at night, there were two 
quarters Rent due from the several Tenants. 

The Testator also was at the time of making his 
Wiil, possested (atnongst other Property) of 11,000?. 
Bank Stock, which then stood in his own name in the 
Books of the Governor and Company of the Bank of 
England; and there was also standing in, the name of 
his Brother, 1,400/. Bank Stock, together with other 
Property. 

Itt June 1S16, the Banlt of EnglMd, tntder and by 
virtue of a^Act of ParKaihent, 56 Geo. III. c. ^6 (a), 



I8t7. 

No^RISf 

-and others, 

V. 

Harrison, 
and others. 



(a) The ihird Section of 
this Act runs thus :— >*' And 
be it further enacted, that in 
Consideration of the said ad- 
vance of Three Millions for 
the Public Service as afore- 
said, the Capital Stock of the 
said Govemor and ComfKUiy 
be, and the same is hereby in- 
creased and extended from tbe 
Sum of Eleven Millions^ Six 
hundred and Forty- two Thou- 
sand Four hundred Pounds, of 



which the same now consists^ 
to the Sum of Fourteen Mil* 
lions Five hundred and Fifty* 
three Thousand Pdlmds, mak- 
ing an increase or addition of 
Two Millions Nine hundred 
and Ten Thousand Six hun- 
dred Pounds Capital Stocky 
and that the said Sum of Two 
Millions Nine hundred and 
Ten Thousand Six hnodred 
Pounds Capital Stock shall 
be appropriated and divided 
T 56 
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caused an addition of Twenty-five per Cent, to be made 
to the Capital of every Proprietor of Bank Stockv 
whereby the 1,400/. Bank Stock standing in the Tes- 
tator's Brother's name, was increased to 1,750/., which 
Sum was standing in the Testator's Brother's name; 
and the 11,000/. Bank Stock standii^ in the Testator's 
name at the time he made his Will, was increased to 
the Sum of 13,750/. which last-mentioned Sum wa» 
standing in his name at the time of his death. 

Upon this Will, and the circumstances^ three Ques- 
tions arose ; 



amongst the several Persons, 
Bodies Politic and Corporate, 
who were Proprietors of Bank 
Stock on the Twenty-third 
day of May One Thousand 
Eight hundred and Sixteenf, 
at the rate of Twenty-five 
Pounds for every One hundred 
Pounds of B&nk Stock which 
such Persons, Bodies Politic 
and Corporate, were then 
respectively Proprietors of, or 
had standing in their respec- 
tive names, in the Books kept 
by the said Governor and 
Company for the entry and 
transfer of such Stock, and so 
in proportion for a greater or 
less Sum ; and such division 
and appropriation shall be 
placed to the credit of the 
respective names of such per- 
sons, Bodies Politic and Cor- 
porate^ in tbt Books of the 



said Governor and Company 
accordingly; and all- such 
Persons, Bodies Politic and 
Corporate, shall from the time 
of such division arid appro- 
priation, be lawfully entitled 
to the additional Sum of Bank 
Stock so placed in or to the 
cfredit of their respective 
names, and shall respectively 
be entitled to be paid the 
same rate of Dividend there- 
on, and to possess and enjoy 
the same Profits, Privileges, 
and Advantages in respect 
thereof, in like manner, to all 
intents and purposes, as thev 
were entitled to be paid, pos- 
sess, and enjoy in respect of 
the Bank Stock which stood 
in their respective names on 
the said Twenty-third day of 
Mtof One Thousand Eight 
hundred and Sixteen*'^ 
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ist. Whether the Sum of 2,817/. 5s. T i. Three per 
Cent, reduced Annuities, invested under the circum- 
stances mentioned in the Testator's Will, did not become 
subject to the Trusts of the Settlement and Will of the 
Testator; and whether the Defendant, R. S. Webb, 
was not entitled to have the 1,657/. gs. Three per Cents. 
expended by the Testator, replaced in tf^duced Annui- 
ties, and to have the whole thereof, together with the 
Interest of the whole since the death of the Testator, 
transferred to him? 
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2d. Whether, as the Testator died at nine at night 
on the 29th September 1816, the Defendant Webb was 
not entitled to two quarters of Rent due on that day, 
viz: the Quarter due at Midsummer, and that due at 
Michaelmas i 

3d. Whether the additional Capital given by the 
Bank, in pursuance of the Act, after the Testator's 
Will, passed to the Legatees of the 1,400/. Bank Stock 
standing in the Testator's Brother's name; and, whether 
the additional Capital given in like manner in respect of 
the 11,000/. standing in the Testator's name, passed to 
the Legatees of that Stock i 



Sir Samuel Romilly, and Mr. Daniel, for Plain- 
tiffs, the residuary Legatees of the Testator 
William Bell:— 
John Bell, the Testator's Brother, might have been 
compelled by the Testator to lay out in Buildings, the 
Money paid bj^ the Insurance Office, but not having 
done so, the Defendant Webb, the Devisee of John Bell, 
has no claim to the Money. It formed part of the 
Personal Estate of John Bell, which Personal Estate 

T3 
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va9 bequeathed to the Testator William Bell, under 
whose Will^ the Plaintiffs claim as residuary Legatees. 
The Will of William hell proves nothing to the pQr« 
pose. It only states what Money has been received^ 
and what laid out, leaving it to be decided to whom the 
Money belongs. If the Remainder-man, Webb, i^ 
entitled to the I9I59/. Three per CerUs. there is no pre- 
tenpe for saying he is entitled also to tlie Sum of 
I1657/. 95. Three per Cents, which was applied in t\i% 
improvement of the Estate. The 1,159/. Three per 
Cents, belongs to the Residuary Legatees. 

With respect to the quarter's Rent due on the day 
^h^ the Testator died, that also is claimed by the 
residpary Legatees, as part of the Testator's Property. 

The residuary Legatees are clearly entitled to. the 
lidditiond Capital given in respect of the 11,000/. 
Bank Stock bequeathed by the Testator, the same 
haviqg accrued after the Testator made his Will. It 
ivas so much distinct Stock acquired after, the making 
of the Will ; and though it arose in respect of the Stock 
which be had bequeathed, it does ,noi pass by the 
Bequest of that Stock. It may be different as to the 
bequest of the 1,400 /. Bank Stock standing ia the name 
of the Testator's Brother, over which the Testator had 
a po\ver of disposing, as the Testator expresses an in* 
tention of giving the whole of his Brother's Property, 
aad there is no residue given as to that Property. 

Mr. Leachf Mr. Wetherell, and Mr. Wilbraham, 
for the Legatees of the Bank Stock: — 
The Will was made nth of May ^Sij, In June 
1816, the Bank added « Capit^d of To^enfy^ve per 
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Cent. On the Q^ of September 1816^ the Testator 
died. The additional Capital must be considered as 
mn accretion to the Original Stocky and as passing with 
the corpus of the Stock. It was not a purchase by the 
Testator of additional Stock, in which case it would 
Dot have passed. If instead of Bank Stock these had 
been Three per Cent. Jnnuities, any Dividends accrued 
due after the Will would clearly have passed. The 
Bequest of the 1 J ,000 /. Bank Stock qiust be considered 
aa the Bequest of so mUch of the Capital in a great 
Partnership concern, which^ the Bank is, and the addi- 
tional Capital given by the Bank must be considered 
as Profits in that concern in xespect of the ii^oooX 
Capital ; <he consequence is, that by bequeathing 99 
fnuch Capital, the profits afterwards declared in th^ 
shape of additional Capital in respect of such Capital, 
must pass lo the Legatee. If this additional Capital 
bad been declared the day after the death of the Tea- 
lator, the Legatees would have been entitled, and what 
difference can it make^ that the additional Capital was 
given before he died? 
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Mr. Sugdenj and Mr. Richards, for the Defendant 
Webb :— 
On the part of the Defendant Webb, we claim the 
^,817/. 5«. jd. Three per Cents, being the Insurance 
Money received in respect of the Houses burnt on the 
aetded £state. This was not the Case of a Tenancy 
for Life, with Remainder in Fee, without any inter- 
posed limitation, for there was a Remainder tfi Williom 
Bell for Life. This Money received from the Insurance 
Office, must be considered as Real Estate, and subject 
to the uses of the Settlement in 1753. The moment 
after the Insurance Money was receivedyti^ Remainder- 

T4 
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man for Life, William Belly might have filed a Bill, and 
obliged his Brother John Bell, to lay out the Money 
upon the Estate. John Bell could not elect to take 
the Money as Personal Estate, unless with the concur- 
rence of William Bell, the Remainder-man for Life* 
John Bell did not dispose of it in his Will as Personal 
Estate, nor did William Belly by his Will, consider it 
as J^ersonal Estate to which he was entitled under the 
Will of his Brother; but from the mention made of 
this Fund in his Will, seems to have considered it as 
belonging to the Real Estate devised to Defendant Webb. 
John Bell was not justified in applying p^rt of the 
Insurance Money in rebuilding other Houses, though 
on the settled Estate. If entitled at all to employ the 
Money upon the Estate, it must have been to build 
new Houses oik the Site of those burnt doji¥n. With 
respect to the Rent, the Defendant Webb is clearly 
entitled to the last quarter due at Michaelmas, the 
Testator having died before midnight, viz. at nine 
o'clock at night, on the 29th of September. That is 
established by several authorities; by Clun's Case (6), 
Duppa V. Mayo{c)y Lord Rockingham v. Penrice{d)y 
Cutting v. Darbi/{e)f Lefiley v. Mills (f). . 



Sir Samuel Romilly, in Reply :— 
The Holder of Bank Stock cannot be considered as 
a Partner with the Bank. If that were so, a Bill 
might be filed against the Bank for an account of 
Profits made from day to day. It would lead to th« 
most involved and perplexed questions. But suppose 



{b) 10 Rep. 127. b. 
(c) I Saund. 287. 
id) 1 P. Wms. 177. 



(e) « Black. 1075. 
(/) 4 T. R. 173, 
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It a Partnership ; suppose a Share is givea in a Joint 
Stock concern^ it would not pass profits accruing after 
the making of the Will. If the Bequest were of the 
whole of a Man's Interest in a Partnership Concern, 
ihat might. pass Profits which accrued after the Will. 
Suppose before the Act^f Parliament^ instead, of giving 
additional Capital, the Bank had given a Bonus in other 
Funds, iQoo/. Three per Cents: for instance, or an ad- 
^tional Dividend of Twenly-five per (^ent. this would 
not have passed to the Legatee of 1 1,000 /. Bank Stock ; 
he would not be entitled to that, and also to the 1000/. 
Three per Cents, or the increased Dividend. Here 
sixteen Months only elapsed between the Will and the 
Death of the Testator; but suppose twenty years had 
elapsed, could die Legatee have claimed all the advan- 
tages in respect of the Stock which had accrued pos-^ 
tenor, to the Willf Suppose a Female Slave is be- 
queathed by Will, and she has afterwards a Son, who 
grows up to a Man, and then the Testator dies, does 'the 
]>equest of the Mother pass her Son ? So if a Mare be 
boqueatbed, which afterwards has a Foal that grows up 
to a Horse, and then the Testator dies, d#es the Gift of 
the Mare pass also the Horse f Surely not. 

With respect to the quarter's Rent due at Michael- 
mas, it is difficult to contend, after the authorities, that 
the residuary Legatees are entided to it, but they are 
dearly entided to the quarter's Rent due at Midsummer ; 
they are entitled also to the 1,659/. 9** Three per Cents. 
In respect of the .Insurance Money unapplied, received 
by John Bell, the Will of miliam Bell does not affect 
the Question as to this Sum ; he only states Iiow the 
fact was, leaving it to be determined who was entided 
to the Money. 
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The Vice-Chakcbllor:— 
Witb reipect to the lA^gl* i6«* ^ i. Catmhp dauDfd 
by the Defendant Webb, as InBurance Mooey reoeifed 
by die Testator, in respect of a Hoase burnt oa Ae 
Estate of which the Testator was then Tenant for life, 
with Remainder to the Testator WiUiam BM for Life, 
with an ultimate Remainder to John BtU in Fee, and 
whidi the latter by his Will devised to the Defendant 
Webb in Fee, and bequeathed all hb Personal Estate to 
the TesUtor tVilHam Bill, I diink he is dearly entitled 
to it. The Testator, WOliam BeU, appean by his Will 
to ha?e thought so, for he conscientionsly states the 
dnnunslinces; he appears to set apart the Money, as 
balongbg to the Remainder-man, describing it, ** as 
part of and belonging to what was the Real Estate of 
his Brother J^kn BeU'' Nothing could more strongly 
show the Testator's abandonment of all claim to this 
Money, as Personal Property of his own. If the Home 
had been rebuilt, ;it would have gone to the penons 
mcoessively entitled. The Insurance was for the bene- 
it of all parties. The Money was not laid out, but set 
apart to ameliorate and restore the Real Estate. Tbde 
who claim under the Testator cannot dispute his aban- 
donment of any Claim on this Fund. It is evident that 
both John, and the Testator WiUiam BM considered this 
Money as liable to the uses of the Settlement. . I think 
h quite clear, therefore, that the Fund belongs to tht 
Defendant R. S. WM\ but as to the Money laid out 
by the Testator WiUiam BeU, I think the Defendant 
Webb has not any daim to that, as it was laid out on 
the Estate for the f ery purpose to which it was originally 
destined. 
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The last Quarter'fl Sent from Michaelnm to Chruh 
goeSi without doubc, to the Defendant Webb. 



•With respect to the Legacy of i i|00o/. Bank Stock, 
•trading in the Testator's name, it appears, that 
ia the interval between the Date of hia Will and the 
Testator's death, a Bonus of 25 per Cent, was given 
hy the ^ank, under the 56th Geo. IIL c. 96, «. 3^ 
— [His Hon0r here stated the third Section of the 
Act (a).]— The Bill states, that the additional Capital 
given by the Bank under this Act, increused the Sina 
of 11,000/. Bank Stock to 1S1750/. and the question ia, 
ivbether the Legacy of 11,000 /. Bank Stock passed 
also the additional Capital given upon it by the Bank. 
There are many Cases, as to the effect of a Bimm, and 
of an increased Dividend, given by the Bank. The 
Boma has been considered as an accretion to the Capi- 
tal, but the increased Dividend has been heU to belong 
to the Tenant for life. The Cases are all referred to in 
Barclay v. Wainemright (g), the last Case on the suly ect ; 
in which the Lord Chamellor considered the additional 
Dividend as belonging to the Tenant for Life. I men- 
tion these Ca^es to show I have not been inattentive 
to them ; but they have but a distant bearing upon 
t^ present Case; for this is not a question arising 
between a Tenant for Life of Stock, and a Remainder- 
man. 

It is clear that the Capital was only 11,000/. Bank 
Stock at the time the Testaior made his Will, That 
Sum is specifically given by the Testator. iCt has ail 




NoRRU 

and others, 

(lAKMSOV 

and others. 



(a) SUted ofUe p. 971, ia aate. (g) 14 Ves. 6$. 



28o 

1817. 

' ' — ^ 

NORRIS 

and others, 

V. 

Harrison 
and others. 



CASES IN CHANCERY. 

the characteristics of a specific Legacy ; it is a Gift of 
*' the Sum of 11,000/. Capital Bank Stock, now standing 
in my Name in the Books of the Govenior and Com- 
pany of the Bank of England.'* Suppose the Testator 
had died the next day, only that precise Sum standing 
in the Testator's Nam^ could have passed. He does 
not bequeath the whole of his Bank Stock, but only the 
Stock " npw standing in my Name.*' Did then this 
Legacy prospectively pass the new acquisition of Capi- 
tal Stock in June following F It is said that this 1 1,000 /. 
Share of Bank Stock must be considered as a Partner- 
ship Share of so much in the Capital of the Bank ; and 
that the subsequent addition of Capital, in respect of 
the 11,000/., belongs to the Legatee of that Sura, as in 
the nature of Profit, and follows as an appendage to 
the 11,000/. Bank Stock given by the Will. Com- 
parisons require to be watched; they often mislead. 
This is not like a Share in a Partnership concern^ 
where each Partner has a right to call for an account; 
It does not appear here when the Profits accrued to 
the Bank, in respect of which the additional Capital 
was given. Before the Act passed, it was illegal in the 
Bank to create an additional Capital ; they were pro- 
hibited from increasing their Capital. Though the 
Testator had foreseen that some advantages would 
accrue in respect of his Capital, yet he could not foresee 
that it would arise in the shape of additional Capital^ 
for the Act which enabled the Bank to give an addi- 
tional Capital, passed subsequently to his Will, the Will 
being in May 1815, and the Act afterwards passing 
in June 1816. Whether the Testator acquired the 
additional Capital under the Act of Parliament, or by 
Gift, the effect would be the same ; it could not pass 
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tinder this Legacy. The specific Legacy is of 1 1,000 /. 
Bank Stock ; and it cannot be said that 13,750/. Bank 
Stock, passes under a Legacy of 11,000/. Bank Stock. 
There are no words in the Will to pass the additional 
Capital to the Legatee. On the same principle, the 
Legatees of the 1,400/. Stock, standing in the name 
of the Testator John Bell, are entitled only to that 
Stock. • 
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Ex parte . 

A CREDITOR, who had not proved his Debt under «ist August. 

the Commission, petitioned that it might be super- Creditor who 

seded : but the Vice-chancellor said, a Creditor who had ^ "^/ ^^^^^' 
' 1. T» • • cannot petuion 

not proved, could not present such a Fetition. ^^ supersede a 

Commi9$ion, 
Mr. for the Petition. 

Mr. JVetherell, contra. 



Ex parte . / 

A PETITION was presented by an Equitable Mort- 
gagee, to have his Pledge sold, and to be allowed to 
prove for the remainder ; and that the Costs of the Peti- 
tion might be paid out of the Bankrupt's Estate, as it was 
owing to his conduct, that a regular Mortgage had not 
been made : but the Vice-chancellor held, the Petitioner 
must pay the Costs of the Petition ; and that this Case 
oughi not to form an exception to the general rule. 



Same day. 
Equitable Mort- 
gagee not cik- 
titled to Costs on 
application for 
Sale of pledge, 
SfC. though it was 
owing to the 
Bankrupt that 
no regular 
Mortgage wai 
made. 
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Ex parU ELI>£R m the Matter of WILLIAMS. 



19th and aid WiLLIJM WILLIAMS, prior to and in oon«def. 



August. 

On Marriage of 
W. W. then in 
good circwn-' 
stances, he gave 
a Bofid to Trus- 
feet for 4000 /. 
conditioned to 
pay to them 
2000/. within 
one Month after 
demand, and for 



atioQ of his Marriage with Martha Davies, executed 
a Bondy dated 4th Nov. 1803, ^^ George Rees and 
Thoimts Palmer^ in the penal Sum of 4/>oo/. with a 
Condition for payment to them of 2,000/. within one 
Month after demand, and for payment to them in the 
mean time of Interest upon the 2,000 /. by equal half- 
yearly Payments, on the 4th May and 4th NoYembar 
in every year, upon such Trusts as were contained in an 
Indenture of Settlement of even Date. By the Settle- 
ment, after reciting the Bond, it was declared that Rees 
payment to them and Palmer should, when the 2,000 /• should be received, 
in the mem time invest the same in Stocks or Funds, and pay the' Divi- 
qf Interest upon j^njg j^ Martha DavieSj for her separate use, during • 

Me 2000/. y ^^ . j^^ Lives of her and WilHams; and in case she 
hatf-yearly pay- 
entsupon such ^^^^^ survive him, to pay the Dividends to her during 

Trusts as were ^^^ ^^^^'^ ^^^ ia^caae ^i//faif» should survive her, to 
pay the Dividends to him during his life; and after the 
death of the survivor^ to divide the Funds among the 
Children of the Marriage equally. The Settlement then 
contained a Proviso, that the Trustees should not call m 
or demand payment of the 2,000 /. or any part thereof, 
during the Life-time of Williams, without his consent 'y 

calline^danand and that until payment of the 2000/. the Trustees 

payment of the 

2000/. or any part thereqf, during the Life ofW. W. The Interest <f the 

2000 /. was several years in arrear. W. W. afterwards became Bankrupt, 

never having consented to a demand- upon him for the 2006 /* Held, th€ 

2oao L mis proveablc against the separate Estate of fF. JF, 



contained in an 
Indenture of 
Settlement, By 
the Settlement 
it was provided 
that the Trus- 
jtees should not 
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sbotild rective the Interest secured by the Bond^ and , ^>^7, 

stand possessed thereof, upon the Trusts before men- ^ 

tioned> concerning the Dividends of the Stocks or EiDu^inti^e 

Funds directed to be purchased with the 2000 f. when Matter of ' 

the same should be received. WiuluM* 

On the 26th March 1811 9 a Commissida of Banftmpt 
isBued against fViNhims and his Partnef, Chamberlayne^ 
The P^titfonesB, separate Creditors of WiUktms, proved 
Debte under theiip Commission, to the amoant of goo L 
upon the separate Estate of fKilKam». Rees and Palmer 
also, the Trustees in the Bond and Settlement, were 
permitted to prove as separate Creditors, to the amount 
of 2000 L against the separate Estate of Williams, upon 
the Bond, 4th November 1803, given to them upon the 
tms^ declared by the Indenture of Settlement befm«» 
mentioned. 

The Petition stated, that, at the date of the Bbnd and 
tiettlement, and up to the date of the Commission, no 
notice was given to Williams^ nor was any demand made 
on him by the Trustees to pay the 2000 1, nor had he 
paid any Interest thereon^ nor did Williams at any time 
agree with the Trustees, or in any manner consent to 
their caUing in the 2000/. The Prayer of the Petition 
wasi that the Proof of the Debt might be expunged, 
and that the Dividend declared on the sepiurate Estate 
of Williams, in respect of &e 2000/. might be stayed 
until the Petition was heard, and that the Assignees 
might, out of the separate Estate, pay the Costs of the 
Petition. 

The Petition was supported by an Affidavit, and 
Affidavits were made n the other side. ^ 
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Mr. Bell, and Mr. Montagu, for the Petition :-^ 
The Bond refers to the Settlement, and both must 
be read together; and it must be clear they were in- 
tended as a Fraud on Creditors. The Bankrupt received 
no fortune with his Wife, and had not 2000/. when he 
made the Settlement. No demand was made, nor was 
' any nec'esdarjr ; for the Trustees were not to demand 
payment of the 2900/. unless with the consent of 
Williams* In the Matter of Murphy (a), a Bond was 
given by a Trader, previous to his Marriage, to a Trus- 
tee; and by Marriage Settlement of the same date it 
was covenanted, that the Sam mentioned in the Bond 
was to be payable only in the event of the Wife sur- 
viving the Husband ; and it was also covenanted, tliat 
in case of the Husband failing in his circumstances, but 
not otherwise, the Trustee should sue on the Bond ; the 
Husband failed, and it was held by Lord Redesdale that 
the Trustee could not be admitted a Creditor. The 
same point was so determined by the same Judge,* in 
Ex parte Henecy (£). This is only doing the same thin^ 
in another form. In Higginson v. Kelly (c), Lord 
Manners says, " a Trader cannot on his Marriage settle 
his Property in such a manner, that in the event of his 
Bankruptcy his Wife shall be entitled to it in preju- 
dice of his Creditors.'' This is such a Settlement y for 
unless Bankruptcy was apprehended, it cannot be sup- 
posed this man, who was in trade, would ever consent 
to have a demand made upon him for 2000/. If the 
Bond had been given payable immediately, or in six 
Months, upon demand made by the Trustees, it might 



(a) 1 Scho. and Lefr. 44. (c) 

(^) 'Mentioned Arg. lU- 25a. 
p. 46. 



1 B&il and Beatty, p. 
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have been proved. Marriage being a good considera- 
tion for the Bond; but this Case is very different; the 
Money not being demandable, unless with the consent ^^ parte 
of WUUams. This Bond and Settlement must there- ^^^^' '"^ ^^* 
fore be considered as a Fraud on the Bankrupt Laws^ ^ 
and the Debt ought to be expunged. 

Mr. Treslove, contra:— 
It is proved by Affidavits, that WiUiams possessed 
double the amount of the Sum for which the Bond was 
given when he married. The Bond and Settlement were 
executed in 1803, and the Bankruptcy did not take 
place, till 1811, so that. Bankruptcy was not in the coo- 
templation of the parties. 

There was a breach of the condition of the Bond 
many years previous to the Bankruptcy ; and that cir- 
cumstance, according to ex parte Winchester {d)^yfi\{\c\i 
Case is sanctioned in the Case cited of ex parte 
JRowlat(e) renders the Debt proveable. The Affidavits 
on the part of the Petitioners state, that no Interest 
was psdd on the Bond. Affidavits, therefore, on the 
j^rt of the Respondents, as to that fact, were unneces- 
sary. In ex parte King (/), where a Bond was given 
to replace Stock, and pay the Dividends, Lord Eldon 
says, " If the Bond had been forfeited, either as to 
the Capital or the Dividend, it would have done; as if 
though the Bankruptcy was previous to the time at 
which the Stock was to be replaced, a forfeiture had 
been incurred by not paying the Dividend; and the 
Petitioner might, in either case, have proved." Here, 

(d) 1 Atk. 117. (/) 8 Ves. 335, See also 

{e) 2 Rose, p. 416, ex parte Day, 7 Ves, 301. 

Vol, II, U 
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therefore, as no Int^resl wa^ paid, and the Bond wa» 
forfeited at Law., the Debt was proveable. If thft^BoDd^ 
had not been forfeited by the non-payment of Interest, 
then, I admit) according to ^x parie Alcoeh{gS the 
Debt coqid not be proved. 

The object in making this Money payable only on a 
demand made with the consent of tbe Bankrupt, was, 
to prevent the Trustees incurring any raspoaeibility by 
not making a demand ; for if the Money had been 
payable simply on a demand made by the Trustees, thej 
would, for their own safety, have made tbe demand 
immediately, as is observed in e» parte Mcock{^. h^ 
the Cases in Schoales and Lefroy there was a qleav 
design to defraud Creditors. 



Mf . Betl, io Reply : — 
This is certainly an impgrtant Case ; if AU Debt caa 
be proved, the doctrine in the Cases cicedifrom Sehoales 
and Lefrojf might as well be expunged* Here ibt 
Parties never designed that the Interest skonld^be paid, 
nor could it have been recovered, the Husband living 
with «id supporting his Wife and FaaHly(t). If be; 



(g) I Ves. andBep. 176. 

(fi) Ibid. 179. 

(i) III several Cases it has 
been held, that where the 
Husband has been permitted 
by his Wife to receive the ia« 
came of his Wife's separate 
Estate, she« on an accouAt 
prayed against him, shall not 
have the account carried back, 
beyond a year. It was so held 
.in Townshend r.^Windham^ 



2 Ves, scnr. 7. Peacock' r, 
Monk» ib. 190 ; aud such ap- 
pears to be the opiuion of 
Lord Chancellor Eldon^ Parkes 
V. White, 11 Ves, a 25* In a 
Case also (not, I believe, i» 
priot,) of Burdttn v. Durdpo^ 
at the Rolls, 5th July 1773, 
Sir Thomas Sewell held, that 
where the Husband for many 
years receives the separate 
Estate of the Wife, and tbey 
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had died, the Arrears only for one year could have been 
claimed. Even at Lslvt, I apprehend, the Arrears could 



appear to have lived well to- 
gether, and the tlusband dies, 
his Personal Estate shall not 
be wholly discharged from 
what he received, but that she 
shall have an allowance there- 
out Jor one year's amount of 
the ieparatt Estate. He said 
there was no difference be- 
tween Pin Money, which may 
come out of the Husband's 
Estate, or what may be settled 
for the separate use of the 
Wife out of her own Estate ; 
and it was said, that Lord 
Camden had made a like 
Decree. 

There are, however, other 
Cases in which it has been 
held, that no account can be 
taken against the Husband, 
not even for one year, as iu 
Powell c. Hankey, 2 P. Wms. 
84, where the Rule is thas 
ably, and generally stated by 
Lord Macclesfield: " As to 
the case of separate main- 
tenance, the Court took notice 
that the Husband's maintain- 
ing the Wife, barred the Wife's 
clainl in respect thereof; so 
if there should be a provision 
for the Wife's separate use 
for clothes, if the Husband 
finds those clothes, the Wife's 
claim will be thereby barred ; 



that in case of the Wife's se- 
perate maintenance, if this be 
not demarided by her, she 
will be concluded, even where 
she has no other person to 
demand it of but hef hus- 
baud, which probably she 
might be afraid to do; but 
that the principal case was 
not so strong, in regard there 
the Wife might have demand* 
ed it from her own Trus- 
tees ; neither was it material, 
whether the allowance or 
maintenance Money was pro- 
vided out of that Estate which 
was originally the Husband's, 
or (as in the principal Case) 
out of what was the Wife's 
own Estate, for that in both 
Cases, the Wife's not having 
demanded it for several years 
together, should be construed 
a consent from her, that the 
Husband should receive it'' 

So, in Squire r. Dean, 4 
Bro. C. C. 326, where, the 
Husband had received Divi- 
dends of the Wife's separate 
Property iu the Funds, and 
applied them to the general 
purposes of the Family, and 
the Wife survived the Hus- 
band, Lord Loughborough^ re- 
fused to give her representa- 
tives an account of the Divi- 
2 
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not have been recovered, and it would have been pre- 
sumed, that the right to demand them Was given up. 



dends, against the Represen- 
tative of the Husband* The 
Case is shortly reported^ with- 
out any argument, or a state- 
ment that any Cases were 
cited. This Case was followed 
by Smith v. Lord Camelford, 
a Ves. junr. 716, in which 
the same Judge, held,'' Though 
the Property was settled to 
the Wife's separate use, yet 
if she permitted him to spend 
the Income, he is not account- 
able ; next, he is her personal 
representative,*' In that case, 
therefore, it was not material 
to insist on an account for one 
year, as the Husband was the 
personal reptesentativv of the 
Wife. The next Case is Dal- 
biac V, Dalbiac, 16 Ves. 126, 
where Sir William Grata, M. R. 
held, f hat the account of bye- 
gone Dividends could not be 
taken farther back than from 
the Husband's death ; but the 
Report does not state any ar- 
gument on the point, nor does 
it appear that any Case was 
cited. The Reporter, refers to 
Parks V. White, 1 1 Ves. 209, 
before alluded to, but it was 
held there, that the Court 
would give the account for 
one year. 

The authorities, it thus ap- 
pears, are conflicting vpon 



this point The Reader will 
decide where the preponder- 
ance lies. If the Husband u 
permitted to receive the Wife's 
separate Estate, and he applies 
it in the support of the family, 
why should he be account- 
able even /or one year f The 
reason why an account was 
given for one year in the Cases 
cited, does not appear; per- 
haps it was from this con- 
sideration, that if the Wife 
has differences with her hus- 
band, and files a Bill for an 
account, or if the Husband 
dies, she micrht be without 
Buy present subsistence, unless 
she could claim an account 
for a year past. 

In Fowler v. Fowler, 3 P. 
Wms, 354, the Rule is thus 
expressed, '* Where Pin Money 
is secured to the Wife, and 
it appears that the Hus- 
band notwithstanding provides 
the Wife with Clothes add 
other necessaries, this, during 
such time as the Wife is so pro - 
vided for by the Husband, will 
be a bar to any demand for 
her arrears of Pin Money.'* 
This, though a sensible dis- 
tinction, does not appear to 
have been followed in pre- 
vious, or subsequent. Cases. 
The Cases fully establish there 
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We say this is a Fraud on Creditors ; a contrivance to 
enable the Trustees, with the Bankrupt, whenever in 
danger of becoming a Bankrupt, to secure this demand. 
I .admit Winchester*^ Case; that was a bona Jide 
* transaction, but this is not ; the Money was only de- 
mandable with the consent of the Bankrupt; it is an 
ingenious scheme, adopted with a view to evade the 
cisions in Schoales and Le/roy. Suppose Williams, 
knowing he must be a Bankrupt, had consented to a 
demand upon him for the Sum of 2000/. that would 
have been a Fraud on the Creditors. In ex parte Alcock 
the Claim did not depend upon the Bankrupt's will. 

The Vice-Chancellor — [after stating the facts 
of the Case] :— 
The question arising out of these facts, is, Whether 
the Debt of 2000/. is proveable under this Commission? 
Is there any legal Debt? It is clear there is. The 
Bond was conditioned for the payment of Interest during 
the Life of Williams the Bankrupt, and the Petition 
states there was an Arrear of Interest. The Bond was 
clearly forfeited, and might have been recovered at Law. 
Being thus forfeited before the Bankruptcy, the Cer- 
tificate would have been a bar. When once a Bond 
is forfeited before Bankruptcy, though there may be a 
right in Equity to prevent proceedijigs'at Law, upon the 
Bond, still, in case of Bankruptcy, Equity will not 
restrain the Obligee from proving, unless on equitable 
grounds. The case Ex parte Winchester (ft) is not dis- 
puted. Lord Hardwicke expressly says, '' If a Husband 
becomes Bankrupt after a breach of payment to Trus- 



is no difference between Pin 
Money, and other separate 
Property. 
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1817. tees (which is the preaeot case), they have iJwajs 
' ^ been admitted Creditors upoa equitable termi/* Jf 

^ Ex parte ^^^^^^ j^^ ^^^^ ^^ Fgrfeituxe at Law, the Debt tjben 

' Matte f wo"W not have been proveable, as determined by liord 
WiLLiMis. Hardmcke in ex parte Grpame{m). So, in Bonds to 
secure an Annuity, if the Bond is forfeited, the party 
. proves the value of the Annuity, and the Certificate 
is a bar in jegard to any claim in respect of the An* 
nuity (»). In ex parte Rowlat (o)^ the principle act^ 
upon in ex parte Winchester was followed. This was an 
undoubted Debt at Law ; but th/e great difficulty arises 
from the reference of the Bond to the Settlement; in 
which it is provided, that ^' the Trustees should not call 
in or demand payment of the aoop/. or any part thereof, 
during the Life of Williams^ without bis consent. Two 
Cases in Schoales and Lefroy have been cited. The 
.present Case does not fall within the application of the 
principle, upon which tbos^ Cases were decided. In 
•those Cases, ^he right to prove arose only, m case of 
Insolvency, and therefore could not be supported. Here 
it i£ not the Insolvency which is insisted upon as giving 
.a right to prove, but the forfeiture of the Penalty of 
the Bond previous tp the Insolvency and Bankruptcy 
This Bond and Settlement were not made in contenv- 
plation of Bankruptcy ; nor is any provision made for 
that event. The object appears to have been a very 
natural one; to enable fVilliams, a Trader, to use the 
Money in his Trade. He gives the Interest of the 
Money to his Wife for her life, and after his and her 



(w) 2 Atk. 114. valued in Case of Bankrupt- 
cy) See Wyllie v, Wilkes, cy. See Ex parte Whitehead, 

Dougl. p.501. Astotbe^an. 1 Merr. 10, 127,724. 

ner in whkh an Annuity is (0) 2 Hose 416. 
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death, the Capital goes to the Children ; but the design 
appears to have been, that the Capital should not be 
paid till his death, because, until that event, it could 
not be demanded without bis consent. It is like the 
Case ex parte Winchester. It has been argued, that on 
the eve of Bankruptcy he might consent that a demadd 
should be made upon him ; that might be considered as 
fraudulent ; but here he gave no such consent to a de- 
mand ; it is so stated in the Petition. It would be too 
strong to hold that this man, in good circumstances 
when the Bond and Settlement were executed, could 
not have executed them but in contemplation of Bank- 
ruptcy. The Assignees have no Equity to restrain this 
proof; by so restraining them the Parties would entirely 
Jose their Debt. JEx parte Alcock is not in point. Here 
there was no power in the Trustees alone to call in the 
Money, but a power in the Bankrupt to delay payment. 
Had WilliarM been solvent, they could not have com- 
pelled him to pay the Money. The Bond and Settlement 
were not fraudulent, or in contemplation of Bankruptcy. 
The Petition must be dismissed, with Costs to be paid 
to the Trustees ; their Costs, and those of the Assignees, 
to be paid odt of the separate Estate* 
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]&x parte CRUNDWELL in re SLATER. 

<22d August. rp 

^ ^ J'. jy 1 HIS was the Petition of a Creditor under the Com- 
A Creditor of ^ ^ . o» • t ^ . . 

theBankruptwas, mission against Slater, stating, the Commission 4th 

without his pri' January 1816, which was directed, as nsual, to five 

vity, named a Commissioners, one of them being George Mant, Esq. a 

Co7nmissioner Creditor of the Bankrupt :— That at the Meeting for the 

under t ow- ^.^QJ^jg ^f Assignees, George Mant, with two other per- 

mission, but de- . , . . _ j 1 n^ . 

,. . ^ ^ . sons, were chosen Assignees ; and prayed, that Mant 

suchf and after-' niight be discharged from being one of the Assignees, 

wards was chosen and that a Meeting might be directed for the choice of 

as Assignee. On an Assignee in his stead, and that Mant might be 

the Petition of a directed to deliver up to the two other Assignees, 

Creator, he was ^^j ^j^^ ^^^^ Assignee to be chosen, the Estate and 

actins as Com- ^^^^^^ ^f ^^ Bankrupt in his hands, together with all 

fnissioner. Books, &c., and account before the Commissioners for 

what had come to his hands ; and that the Costs of the 

Meeting for the choice of the new Assignee, and of 

taking the Accounts, and of the present application, 

might be paid by Mant; and that he might be restrained 

from acting as Commissioner under the Commission. 

'The Petition was supported by the Affidavit of the 
Petitioner, and of the Bankrupt. 

By the Affidavit of Mant, it appeared, that his name 
was inserted in the Commission without his knowledge, 
and upon being informed he was named as a Commis- 
sioner, he, being a large Creditor, declined to act under 
the Commission, but consented, at the solicitation of 
his Co-Assignees, to act as Assignee* 
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Mr. FarreVf in Support of the Petition:— 1817. 
The situation of Commissioner and of Assignee are 

mcompatible. As well mieht a Master be chosen as ^ ^p^re 

Receiver. When he voted in the choice of Assignees, ^^ ^^ 

he knew he was named as a Commissioner. The Prayer Slater. 
of the Petition is proper. 

Mr. Cooke, and Mr. Heald, contra : — 
Certainly, Mant, being a Creditor, ought not to have 
been named as a Commissioner ; but he was so named 
without his knowledge or concurrence, and probably 
with a view to prevent him exercising his rights as a 
Creditor. He has not acted as Commissioner under the 
Commission, or qualified. The Commissioil issued a 
year and a half ago. Why not petition before f Under 
these circumstances he cannot be displaced from his 
situation as Assignee. The Lord Chancellor has made 
a General Order, which will be published in September 
next, and prevent the recurrence of a Case of this 
description. 

The Vice-Chancellor : — 
The question is. Whether Mant, who is named a 
Commissioner under this Commission, can also sustain 
the situation of Assignee f The Petitioner does not 
state that it was with Manfs privity that he was named 
a Commissioner; and Mant swears that he was named 
without his privity, and when he knew it he declined 
to act. On looking at the proceedings, it does not 
appear that he has acted as Commissioner. Certainly 
the office of Commissioner and that of Assignee ought 
to be distinct — the one being intended as a control 
upon the other. That part of the Petition which prays 
that .Mant may be restrained from acting as Commis* 
sioner, must be granted, alid disifiissed as to the rei&t. 
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ATTORNEY GENERAL (at the Relation of the 
Reverend W. R. DARNELL, Clerk) v. MOSES, 
JACKSON, and others. 
iQtBApril i8i6y 

"""^t^^g"! '^^^ Information and Bill stated, that by an Act of 

ugus 7. p^|.jjg^gnt,i^h Anne (^a), intituled, ** An Act for making 

BY/ 1 ^Taside **** Chapclry of Stocki&n, in the County of Durham, a 

three Leases one distinct Parish," it was, amongst other things, enacted, 

far 999 years. That ell said Chapelry of Stockton, consisting of the 

and two for Borough Town and Township of Stockton, and of the 

1000 f/ears, several Villages or Townships of EaH Hartbttme and 

granted hy a Pr^f^^ according to the usual and known Boundaries 

. ' thereof, should fSrom the 34th June 1713 for ever be a 
trymen under an ' i» 1 « . 1 

unlimited Firaer *«^'nc^ Parish of itself, and be called by the name of 
to Lease given hy the Parish of Stocktwb-upon-Tees'j and that there should 
an Act ^Par- be a Vicar to have the care of the souls of the Inhabit* 
liasnent; and i^ts thereof, and a perpetual succession of the Vicars 
held^ that the there, who should have capacity and succession by the 
outrktMt t ha ' °^™® ®^ ^^^ Vicar of the Parish Church of Stockton- 
been made a tq^on^Tees ; and that the Parsonage, Donation and Col- 
Party^ and that latiou of the Vicar thereof, should appertain and belong 
the Leases xvere to, and was thereby solely vested in, the Lord Bishop of 
Durham, and his Successors for the time being ; and 
for the better provision and maintenance of the said 
Vicar and his Successors, it was thereby further enacted, 
that it should and might be lawful to and for the said 
Lord Bishop of Durham for the time being, by him- 
self, or by his Steward of bis Halmote or Copyhold 
Court for the Manor of Stockton, from time to tim^ to 
grant, without any Fine to the said Vicar and bis 
Successors, all that Parcel of Waste Ground lying 
between the Almshouses in Stockton, and the (louse of 

(a) Private Act. la Anne, Stat. 1, c. 8. 



valid* 
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IVilliam Peacacke, tkerdki named, as die tame was then , ^^^7. 
Biaiked or doled out, and abutting upon tiie Great 
Pavement leading to the Church on the Wert, and qI^^^ 
extending from thence Eastward 160 yardi, or there- ^ 

ahottts, containing in breadth 40 yards, or thereabouts, Mosas, 
being of the yearly value of %oL or thereabouts, to be aadothcfs. 
held by said Vicar and his Sucoessors, aocondii^ to the 
custom of the said Manor, at Uie yearly Rent of One 
Penny, and no more; and the Steward of tame Court 
wi^ (hereby required to grant the same abcordingly :— 
Tha^ by virtue of the aforesaid Act of Parliament, the 
said Chapelry of Stockton became, and has ever sinee 
been, and now is, a separate and distinct Parish, 
and tliat same has ever since been and now is called 
or known by the name of the Parish of Stoektim' 
vpfm-Tea ; and the care of such Parish has been 
from time to time discharged by such Persons as have 
respectively, since the passing of the Act, been duly 
collated, instituted, and inducted to and into the > 
Vicarage and Parish Church of said Parish: — That 
by another Act of Parliament, 1 QeoA.(b) intituled, 
** An Act for explaining and making more effectual 
an Act, passed in 13 Atme, intituled, hjc. (being the 
Act before mentioned), after reciting certain parts of 
the aforesaid Act, and particularly such part thereof 
as related to the Grant by said BUbop of Durham, of 
the Waste Groond therein mentioned ; and further re- 
citing, *^ that forasmuch as said Waste Ground might 
be let for a cpnsiderable yearly Rent, provided the 
L^sees ox Persons forming the same might have a 
certain Term and Interest therein, for sufiictent number 
of years, for their encour^ement to build upon and 
improve the same; but there being no power given by 
the Act aforesaid to said Vicar, or to any oth^ Person, 
(b) Private Act, i Gca. Stat. 1, c, 42. 
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to grant or demise the Premises, said Ground had, ever 
since the making of the said Act, laid waste, and Tery 
little profit or advantage had been made, or could be 
made of same, without such power of granting Leases 
as aforesaid ; for remedying of which inconvenience, 
and for the more effectually providing and securing to 
the Vicar and his Successors the benefit and augmen- 
tations intended by the said former Act, it was enacted, 
that it should and would be lawful to and for the Vicar 
of said Parish of Stockton^upon^Tees for the time being, 
at all or any time or times after granting such Waste 
Ground to him or them as aforesaid, or any other 
Waste Ground thereafter to be granted to him or them 
by virtue of said Act aforesaid, by and with the consent 
and approbation of the Vestrymen of said Parish for the 
time being, or the major part of them, to be testified 
by some Writing under their hands, to grant or demise 
such WaUes or JVate Groundy or any part thereof ^ to 
any Person or Persons whomsoever ^ for such term or 
number of years, at and under such Rent, Reversions 
or Payments, as to him and them should seem meet; 
provided that the yearly Rent so to be reserved for the 
said Wastes or Waste Ground, or any part thereof, be 
the highest that could be got for the same, and that no 
Fine be taken for the making of any such Grant or 
Demise; and in case any difficulty should arise between 
said Vicar and Vestrymen about letting to farm the 
Waste Grounds aforesaid, then the matter in dispute 
shall be referred to be determined by the Lord Bishop 
of Durham for the time being : — That on- or about the 
27th June 1716, the aforesaid piece or parcel of Waste 
Ground in said two Acts of Parliament described, 
was duly granted by or on the behalf of the then Lord 
Bishop of Durham, to the Reverend George Walker 
(since deceased), who then was the Vicar of said Parish 
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•r Stockton^upoU'Tees, and his Successors ; to hold the 
same to said George Walker and his said Successors, 
Vicari of Siockton-upon^Tees, under the yearly Rent of 
One Penny; and said George Walker was thereupon 
duly admitted Tenant of said Premises,, by the then 
Steward of said Halmote or Copyhold Court of said 
Manor of Stockton ; and by virtue of said Act of Par- 
liament, and of said Grant and Admittance, said Pre- 
mises became and have ever since been part and parcel 
of the Possessions of the Vicar of said Parish for the 
time being : — ^That by Indentures of Lease of three 
parts, 4th March 1719, between Reverend G. Walker, 
Vicar of the aforesaid Parish, of the first part ; Cti/A- 
bert Hodshon, therein described, of the second part ; 
and the Vestrymen of said Parish, therein respectively 
named, of the thnpd part; and which was duly exe- 
cuted by all the Parties thereto: It was witnessed, that 
in consideration of the Rents, Covenants, Provisoes, 
Conditions, and Agreements, thereinafter reserved and 
mentioned, said Vicar, by and with the consent and 
approbation of said Vestrymen, demised, 8cc. unto said 
C. Hodshon, his Executors, 8cc. all that Piece or Parcel 
of Ground in the Town of Stockton aforesaid, as the 
same was then erected and built upon by said C. Hod- 
shon, containing. Sec. [describing the Waste Ground,] 
which said thereby demised Premises were part of that 
Parcel of Waste Ground called Thistle Green, which 
in the Act 12 Anne yf as described; to hold the same 
unto said C. Hodshon^ his Executors, &c. from the 1st 
August then last past, for the term of 999 years, yield- 
ing and paying yearly and every year during said term, 
unto said Vicar, and his Successors Vicars of Stockton 
ifor the time being, the yearly Rent or Sum of 2 /. js. 6d. 
at the respective times therein mentioned ; and in said 
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lirdcnture was thtf usnal Povner of Distress, in case of 
the Rent being in arrear; and amongst others, a Cove- 
nant on the part of said C. ffodshojiihit Executors, &c. 
to keep in repair the Dwelling liouse, 8cc. then standing 
upon said demised Parcel of Ground ; with a Proviso 
that it should be lawful for said C. Hodshoh, his fixecu- 
tors, 8tc. to make such alterations in all or any of said 
Houses, &c. as he should think fit, so as such altera- 
tions tended not apparently to be lessening or impairing 
of the yejfrly value thereof ;. it being the true intent and 
meaning of said Presents, and of the Parties to the 
same, that there should be kept up add maintained upon 
said Premises, from time to time during said Term, so 
much Housing and Buildings as by the Rents thereof 
said Vicar and his Successors might be answered and 
well secured sard reserved yearly Rent : And lastly it 
was agreed b)^ and between all the said Parties, that 
sard C. Hoekhon should bear and defray his and their 
said Share of the Charge in putting the Watercourse 
into the middle of the North Street^ near the Mms^ 
houses, which runs under said Great Pavement, after the 
rate of 2 1, js. 6d. proportionably with the rest of the 
Purchasers of said Waste Ground, the whole being 
computed at the yearly Rent of 51?. 8 s. or there- 
abouts : — That by ' another Indenture of Lease,' 20th 
April 1719, between said George Walker, Vicar, &c. of 
the first part; John Cock, of the second part; the Ves- 
trymen of said Parish therein respectively named, of 
the third part ; and which was duly executed by the 
several Parties thereto : it was witnessed, that in con- 
sideration of the Rents, Provisoes, 8cc. thereinafter re- 
served, said Vicar, by and with the consent and appro- 
bation of said Vestrymen, demised, &c. unto J. Cock^ 
his ExeculoiB, 8cc. all that Parcel of Ground, with the 
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Dw^Iing Houses and Shops theo m the occupation^ of 
the said John Cock and his Tenantl, and othei Edifices 
lately erected and bmlt upon the same bjr said J. Cock 
or bis Asaigns; situate in Uiistle Green, within the Town 
of Sioekton aforesaid, as the same was then lately 
indoeed and built upon [deacribingit], which said thereby 
demised !Preraises were part of that Parcel of Waste 
Ground mentioned in the Aet 12 Anne; to hold the 
same unto the said J. Coek, his Executors, 8tc. from die 
1st August preceding, for the term of 1000 years> paying 
to the said Vicar, and his Successors for the time being> 
the yearly Rent of 31 s. at the xespectire times therein 
mentioned; and in said Indenture were- contained such 
or the fi^ Covenants as were contained in the Lease to 
€. HhMioH: — ^That by another Indenture of Lease^ 
^jth August 1716, between the said G. Walker, Vicar 
as aforesaid, of the first part ; David D^mthwaite-, of 
the second part; and the Vestrymen of said Parish^ 
tiderein respectively named, of the third part; and 
which was duly executed by the several Parties : Jt was 
witnessed, thai in consideration of tlie Rents, Covenants, 
tic. the Vicar, w4th the consent and approbation of said 
Vestrymen, or the major part of them, demised, 8&c« 
to I>* Dowthwaite, his Executors^ kc. all that> 8tc. 
[describing the Premises], which said^ Premises were 
part of the Parcel of Waste Ground mentioned in the 
Act 1 2 Anme, with the AppuKtenances ; to hold the same 
foe the term of 1000 years> paying the yearly Rent of 
• 6 /. 2$. in which Indentoie were contained such or tbe 
like Covenants as in the before-mentioned Indentm«a 
of Lease, and a Covenant on behalf of D. Dowihwuiie^ 
his Execaton, &o. within seven years ftom tbe date of 
the Leasev to layout &il. at the least, in erecting and 
building^ Dwelling Houses, 8(c. in and upon the de^ 
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mised Land : — ^That by virtue of the several ladeotorei 
of Lease, the Lessees entered into possession of the 
Premises demised, and that they, and those claiming 
through them, have ever since continued in possession 
of the same, or in the receipt of the Rents and Profits; 
and that D. Dowthwaite, in pursuance of his Covenant, 
laid out 61 /. in making Erections and Buildings upon 
the Premises demised to him, and which are still stand- 
ing upon the Premises : — ^That the Premises demised to. 
Cm Hodshon for some time past, and then were vested in 
Thomas Moses, of Stockton (a Defendant), for the residue 
of the said term of 999 years, and that the Premises 
demised to J. Cock for some time past, and then were 
vested in Richard Jackson (another Defendant), and 
that certain parts of the Premises demised to David 
Dowthwaite, for some time past, and then were vested in 
Robert PaUister (another Defendant), and other parts^ 
of such Premises were then vested in Thomas Simpson, 
Richard Jackson, and John Page (three other Defen- 
dants), the Assignees of the Estate and Effects of' 
Robert Wilkinson, a Bankrupt, for the residue of said 
term of 1000 years, granted therein as aforesaid; all 
which said Defendants claimed to be entitled to the 
same for the residue of the said several terms respec- 
tively ; and that they have respectively received the 
Eents and Profits of said Premises respectively, to a 
considerable amount, and appropriated the same to their 
own respective use : — ^Tbat the aforesaid several Leases 
amount in efiect to a complete alienation of the Pre- 
mises therein comprised ; and that the same, though good 
at Law, ought to be set aside in Equity, as Plaintiff isr. 
advised and .submits : — ^Tbat the Term usually granted 
in Building Leases is 60 years ; and that regard being 
bad to Sums of Money laid out upon the Premises by 
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eaid Lessees respectively^ and to the severd Covenants 
idbresaid^ said Lessees, and those claiming through or 
under thent, have respectively received, by their subse- 
quent enjoyment of said Premises, a fiill and ample 
remuneration in respect of such respective Sums of 
Money : — That some time in or about the 13th Septemr 
ber 1815, Plaintiff was duly collated by the Lord Bishop 
of Durham to the Vicai^age and Parish Church of Stock- 
tofP-ti^n-Tees aforesaid, and Plaintiff has ever since 
been and now is the true and lawful Vicar thereof; and 
Plaintiff is advised and submits, that, under the circum- 
stances aforesaid, the aforesaid Leases ought to be 
declared void, and that same ought to be surrendered 
to Plaintiff, as such^Vicar as aforesaid ; and that Plaintiff 
ought to be restored to the possession of said Leasehold 
Premises) and that Defendants ought respectively to 
be compelled to account with the Plaintiff for the Rents 
and Profits of the Premises frotn the time Plaintiff be- 
came such Vicar as aforesaid. The Information and 
Bill then charged, that the Defendants, previous to or at 
the time that said Leases were respectively assigned to 
them, had notice, either actual or constructive, that 
the said Premises belonged to the Vicar of Stockton 
for th^time being, and had been demised to the afore- 
said Lessees, by virtue of the aforesaid Power; and 
more particularly, as in all said Original Leases, said 
Premises were respectively described as being Parcel 
of the Waste Ground granted to said Vicar as aforesaid, 
and the Rents reserved by the said respective Leases 
were made payable to said Vicar and his. Successors : — 
That' Premises have been some time since and then 
were under-let to certain Persons, for certain long terms 
of years, at large improved Rents ; but the particulars 
of such alleged under-leases, or to whom same have 
VoL.IL X 
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been respectively made or granted, Defendants refuse Vp 
discover. The Prayer was, that the aforesaid several 
Leases might be declared, under the circumstances, to 
be fraudulent and void, and that the same ought to be 
delivered up to be cancelled, or otherwise surrendered 
to the Plaintiff; and that the Plaintifi^ might be let into 
•the possession of the Premises; and that the Defendants 
might respectively account with tlie Plaintiff for the 
Rents and Profits of the Premises from the time that 
the Plaintiff became Vicar of the Parish. 



The Defendants put in General Demurrers for want 
of Equity. 

These Demurrers came on now to be argued. 



Mr, Leach, and Mr. Horne^ for the Demurrers :— 
This is not a Case in which the Attorney General 
ought to have been a party. The Legislature gave aa 
unlimited power of leasing. This does not, therefore, 
resemble the Charity Cases, in which long Leases have 
been considered as a Breach of Trust. It is not showft 
that more Rent could have been obtained than was 
reserved. Near a century has elapsed since the Leasefl^ 
withdut any objection. During that period, the Pro- 
perty has passed from one to another by derivative 
Titles, and much Money has been expended on the 
^Lands, by Buildings and otherwise. 

There is a ground of Demurrer, which we may urge, 
pre tenus, viz. that the Leases in question are distinct 
Leases to distinct persons ; each Lease, therefore, ought 
to have been the subject of a distinct Bill. The Bill is 
multifarious^ 



CASES IN CHANCERY. 

' ' Mr. Bellf and Mr. Simpkinsan, contra ;— 
'. These Leases could not perhaps be set aside at Law, 
unless it was shown, that the Rent reserved was not the 
highest Rent that could be obtained ; but here the Ves- 
trymen, with whose consent the Leases were to be 
granted, must be considered as Trustees, designed tp 
check and control the Vicar in the granting of Leases ; 
and it was a Breach of Trust in them to consent to such 
unreasonable Leases, which amount in effect to a com-" 
plete alienation. These Leases ought to be set aside^ 
upon the principle acted upOn in Attorney General v. 
Green (a), Attorney General v . Backhouse {b\ Attorney 
General v. Brooke (c). 

Where Persons are appointed to protect the rights of 
the Public, whether Vestrymen or other persons, and 
they do not execute their Trust, this Court will give 
relief. 

The Legislature could not have meant to enable the 
Vicar and Vestrymea to make such Leases as these. The 
Preamble of the second Act shows what was intended. If 
they could make such Leases, they might, on the same 
principle, have made them of a still greater duration. 
The-Iength of time which has elapsed is no bar to the 
relief prayed. Length of time has no effect in these 
cases, unless in the case of a Purchaser for a valuable 
consideration, without notice of the Charity. If per- 
•ODS will take a defective Title, and lay out Money, it 
is their folly. 
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farious, the Answer is» that each Lease depends' upon 
the same Title, and the same objection applies to elich 
Leasee so that thej may, to save expense, be the subject 
of one Bill. 

Mr. Leach, in Re^lj : — 
No doubt, if Trustees of a Charity Estate make long 
and improvident Leases, they may be set aside; bat 
this is not a Charity Estate, and the power to Lease 
given by the Act of Geo. I. gave an unlimited power of 
leasing. It is admitted the Leases were good at Law 
if so, they are not bad in Equity ; for that which at 
Law is a good execution of a power to lease^ must be 
equally good in Equity. 

The Vice-Chaxcellos : — 
It is a novel and a serious question, and deserve^ 
consideration. 



a6th August. The Vice-Chan6ellor — [after stating the 

Pleadings] :— 
I am sorry, owing to the great press of business, this 
Case has remained so long undecided. It is, certainly, 
an important Case. 

The first point to be considered is, whether this is a 
proper Case for an Information and Billf It is an 
assertion of a mere private right of a Vicar, who is 
calling for the restoration of part of his Glebe. What 
has the Attorney General to do with such a Claim? A 
Vicar sues alone for Tithes, and alone asserts his right 
against a wrongful Claimant. I do not remember any 
instance of the Attorney Geit^a/ joining in such a Suit. 
In this Case the Vicar might alone hiave filed a BilL 
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Thi King or his Jtiton/ie^ General have no other Int^ 
rest in a Suit like the preseoty than that of vindicating 
the rights of the Church ; but that Interest is the same 
in regard to Tithes subtracted; in which case the Attomejf 
General, as I have observed,^ never joins in a Suit for 
the recovery of them. The King bsM not in this Case 
any Interest as Patron, the Patronage being vested ia 
the Bishop of Durham^ I do not therefore see t\ie pro» 
priety of resorting to an Information on this occasion. 
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Supposing this Case was free from other objections, 
it is objectionable on the ground that the Defendants 
'have several and distinct rights. Three distinct Cases 
are made, arising out of three distinct Leases, granted at 
different times, to diflf^rent persons, on different terms. 
Can all these be joined as Defendants in one Informa- 
tion and Bill i They do not hold in common. Twenty 
distinct Cases, the proper subject of twenty distinct suits, 
might thus be brought before the Court in one Infor- 
mation and Bill. Tithes claimed against several Occa- 
pien of Land, may be enforced against several Defen- 
'danb, and may be the subject of one Bill, but that is 
an excepted Case. This Information and Bill is there- 
fore muliifarious. Each Party only ought to have been 
called upon, by a separate Suit, to defend his separate 
right. These objections would have deserved conside** 
ration, if I were not of opinion, that on the principal 
c^uestion no relief can be given. How does the. Case 
ttalld i In Queen Jnne's Reign, ini 713, an Act passes, 
•by which the Chapelry of Stockton is made a distinct 
Parish ; and as some little provision for the Vicar, the 
3iihop of Durham is enabled to grant a certain specified 
marked portion of Waste Land, about an Acre and a 
balf» part of the Manor of Stockton, which is stated in 

X3 
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the Act to be of the annual value of 2o7. The Bishop 
accordinglj makes a Grant of this Land. In the second 
Act, however, made in the first year of Geo. I. it is recited 
that this Waste Land had, since the Act of Queen Jnne, 
continued Waste Ground, and that very little profit 
had been or could be made of it; probably, therefore^at 
the passing of the first Act, the Waste Land was not, 
as recited in that Act, of the yearly value of 20/. The 
second Act was passed to give a power to let this Waste 
Land on Building Leases. [His Honor here stated this 
Act, . which is set fonh in the Information and Bill.] 



Before the Act of Geo. I., respecting this Ground, 
passed, the restraining Statutes (d) prevented the grant- 
ing of a long Lease. By the Act of Geo. L, in order 
to make this Waste Ground available in the most profit- 
able manner, a power is given to the Vicar, with the 
consent and approbation of the Vestrymen, to grant or 
demise the same, a$ to them should seem meet. The Lease, 
to Hodshon for 999 years was a long one, but it was 
with the concurrence of the Vicar and Vestrymen ; they 
were Parties to the Lease. The Land produced little 
or nothing before the Leases. By the Leases to dif* 
ferent persons of this small Piece of Waste Laod, the 
Vicar acquired a permanent Revenue of 51 /. 8*., whi.ch 
at thirty years Purchase would have sold for upwards of 
1,500/. £.51. 8 s. a century ago was equal to a much 
larger Sum than at present. Suppose it only equal to five 
times as much as now, there was then. a Sum equal to 
250 /. at this day, for the Vicar. That was a great deid to 



(d) 13 Eliz. c. 10, explain- 18 Eliz. c. 11, and 43 £li4« 
ed, and enforced by the c. ag. 
.£tatutfi9, 14 Sliau c. |i, 14^ 
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get, and was a bargain, which on the face of it has nothing 
fraudulent in it. The high Rent reserved on the Leases 
-. was probably owing to the length of time for which they 
were granted ; possibly, nobody could then be found to 
take a Building Lease, unless for so long a term. It is 
not stated in the Information and Bill, that the same 
Rent could have been obtained on a Lease of shorter 
duration. The Act of Geo. I. gives an unlimited power 
of leasing ; and on the faith of this Act, with the con- 
currence of ^he Vicar and Vestrymen, C. Hodshon is 
induced to take the Lease. The same observations 
apply to the other Leases. Are we then, after this 
length of time, upwards of a century, during which no 
complaint has been made *by the successive Bishops, 
Vicars, or Vestrymen, to set aside these Leases in a 
Court of Equity ? The Information and Bill presume 
die Leases to be good at Law; if so, the power to grant 
them must have been well executed ; for if a power is 
-Exceeded, the Lease is bad at Law as well as in Equity. 
The Bill is contrariant : in one passage the Leases ar^ 
stated to be good at Law, and in another it seeks to set 
them aside in Equity, as an excessive execution of the 
power, which it could not be, if the Lease was good at 
Law. Though the Preamble of the Act of Geo. I. 
states, " that forasmuch as said Waste Ground might 
be let for a considerable yearly Rent, provided, the 
Lessees or Persons farming the same might have a certain 
Term and Interest therein, /or a sufficient number of 
years, for their encouragement to build upon and im- 
prove the same/' Stc. yet the enacting part is full, and 
gives an indefinite power to lease " to any Person or 
Persons whomsoever, for such term or number of yeart 
at and under such Bents and Payments as to him 9r 

X 4 
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tbmthovM seem meet,'' ti/c.{d) The Lease was accofdii^ 
to the letter and spijrit of the Act. It was a LegislattTe 
Power, iDdefinitely to grant a Lease, and therefore the 
Leases are valid. If there was an ioiplied limitatioa of 
the power of leasing, and the power had been exceeded^ 
it would be ba4 at Law ; but the Information and Bill 
admit, and it was conceded in argument, they were 
good at Law, which they could not be, if contrary to 
the letter and spirit of the Act. The fallacy in this Case is, 
in the assimilating of these Leases to Leases of Charity 
Lands. Long Leases of Charity Eitatee are, by a series 
of decisions, from Attorney General v. Green (e), fol-. 
lowed by Attorney General y. Owen (/), Attorney 
General v. Backhouse (^), and lastly by Attorney Gene- 
ral V. Brooke (h)f determined to be bad. All these 
Cases proceed on a Breach of Trust by Trustees. In 
those Cases, the Court has considered whether there 
bad been a prudent and provident execution of the 
Trust, and if not, has held the Lessee to be a Trustee; 
but those Cases do not apply to the present. This is 
not the Case of a Charity, it is the Case of a Vicar and 
Churchwardens exercising a right to lease under an Act 
of Parliament, whose power is questioned. No Case 
has been cited where, under an unlimited power to lease 
by Act of Parliament, a Lease has been set aside as too 
long. There is no instance, before the restraining Act 
of Eliz» of a Lease by ecclesiastical persons having 



(d) '* If the Enacting part 
[of an Act of Parliament] \vill 
bear only one interpretation, 
the Preamble shall not confine 
iL" Mason V. Armitage, 13 
Ves. 36, and see to the same 



effect in Lees v* Summersgill, 
17 Ves. 5i»- 

(e) 6 Ves. 452. 

(/) 10 Ves. 553. 

{g) l^ Ves. 288. 

(A) 18 Ves. 319. 
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been set aside on account of the length of time for , ?^^^* , 

tvfaicb it wab granted. If siich relief had been given, . 

the restraining Act ivould have been unnecessary. If CtairtRAL 

the '' long and unreasonable " Leases mentioned in that v. 

Act could have been set aside in Equity, what need MoUs^ 

w»i there of the Act? All the authorities show, that *** others, 
befora that Act such Leases were unimpeachable. 

' Suppose, by Deed, an indefinite power of Leasing is 
given to a Tenant for Life, could he be prevented from ^ 
making a long Lease f Cujus est dare ejus est dispanere. 
And cannot the Legislature give an indefinite power of 
Leasing ? The Information and Bill do not state any 
Fraud intended by the Vicar on his Successors, nor any 
selfish object. The attention of all Parties, of the 
Bishop, the Vicar, and the Churchwardens, must have 
been drawn to these Leases when made under the newly- 
created power ; but no objection was urged at the time, 
or ever since, till in the present instance. The great 
length of time which has elapsed since the Leases is a 
strong additional argument against the relief prayed. 
The 51 /. 8 s. reserved by the Leases has been enjoyed 
fbr a century past by the successive Vicars. They have 
received upwards of 5000/. and is this Vicar to say^ 
after this long enjoyment, I am entitled to take posses* 
sion of these Buildings ? If the Lease is not good at 
Law, let this Vicar go to Law. If good at Law, it is 
not a Case for Equity to give relief, and to declare the 
Leases null and void ; it is not a Breach of Trust in 
Equity. 

Demuner allowed. 
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FARTHING and others v. ALLEN, and other8(«f). 
[i2th November, i8i6], 

EsMeM devised JoHU ALLEN by his Will, duly executed to pass 
in Trust to sell. Real Estate, gtb June 1810, amongst other Bequests, 
and the produce derised to his Executors, J. H. Farthing mH James 
og ervn e jjj ^^ Defendant under the name of Jathes Allen 
Fersonal Estate^ ^i 1 . 1 1 . 1111 ^ ^ 

the Trustees Farthing, he having added the name of Farthing under 

were directed to *> License for that purpose after the Testator's death), 

pay and divide their Heirs and Assigns, '^ all the Freehold Messuages 

unto and be- or Tenements, L^nds and Hereditaments, of which I shall 

tween Testator's y^ seised, possessed of, or entitled unto, at the time of 

on.J.A.and my decease; upon trust, that they, or the Survivor of 

hu Daughter, / , . tt • j a • . « 

A S IVY f ^^^^9 °'^ Heirs and Assigns, shall, as soon as conye- 

B. 5., in equal niently may be after my decease, sell and dispose of the 

Moieties, Share same, either by public Sale or private Contract, for the 

and Share alike^ most Money that can be obtained, and to pay, apply^ 

the Share of the and dispose of the Monies to arise therefrom, in like 

Daughter to he manner, and upon such and the same trusts, and to 

, f^ ^ - ' and for the use of such persons, and for the same ends. 
and in case of , » . ^ . , 

the death of' intents, and purposes, as are hereinafter mentioned, ex- 

either of them,' prised, and declared, of and concerning my Personal 
leaving any 

Child or Children, to stand^ possessed qf the Moiety so given to J, A. and 
A, 5., to and for the use and benefit of such Qtild and Children when they 
should attain twenty-one^ equally to be divided between them, if more than 
one ; and if only one, SfC. ; and until they attain twenty-one, the Money to be 
invested in the Funds, and Interest applied for maintenance ; and if either 
J. A. and A. S. should die without Issue^ the Survivor to take; Held, that 
J. A. and A. S. were only Tenants for Life ff the Property, with suclj^ 
Limitations over as in the Will memoned. 

{a) The Reporter has mis- Case, but thought the Case 
laid his Notes of the Argu- and Decree would be accept- " 
ment and Judgment in this able to the Profession. 
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Estate and Effects. I also give and bequeath unto the 
said J. H. Farthing and J. Jllen, their Executors and 
Administrators^ all my Money, 8cc. and all other my 
Personal Estate, of what nature or kind soever, upon 
the Trusts, and to and for the intents and purposes foI« 
lowing, (that is to say,) upon trust, to collect, get in, 
and recover all such Monies and Effects as may be out- 
standing at my decease, as and when the same shall 
become due and payable ; and upon receipt or recovery 
thereof, then upon trust, -as to all such Monies, Estate, 
and Effects whatsoever, to pay and divide the same unto 
and between my Son John jiUen, inc. and my Daughter 
Ann Smithf Wife of Benjamin Smith, in equal moieties. 
Share and Share alike ; and my will and meaning is, 
that the Shnre or Moiety so given to my Daughter shall 
be for her own sole use, &c. ; and in case of the death 
of either of them the said John Alkn or Ann Smith, 
leaving any Child or Children, lawfully begotten, him 
or her surviving, then upon trust, that my said Trus- 
tees, and the Survivor of them, his Executors or Admini- 
strators, shall stand possessed of the said Moiety, Half 
Part, or Share of my said Estate and Effects so given 
and bequeathed to him or her the said John Allen and 
Ann Smith as aforesaid, to and for the use and benefit 
of such Child or Children, as and when they shall 
attain their several age or ages of twenty-one years, 
equally to be divided amongst them if more than one ; 
and if one only, then to such Child wholly, with benefit 
of Survivorship in case of any of such Children (if 
more than one) dying under such age of twenty-one 
years ; and in the mean time, and until such Child or 
Children shall attain his her or their age or ages of 
twenty-one years, upon further trust, to lay out and 
invest the same Moiety, Half Part, or Share, at Interest 
in jsome one of the Public Funds or Government Secu. 
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1817. niicB in Gtioi Brikdn, and to pay and apply the lotep 

P rest, Diridends^ and Proceeds as and when the same 

and others ^^^^' ^ received, for and towards the mabtenanc^ 

t7. education, and bringing up or putting out into the 

AuuBir. world of such Child or Children, tintil they shall attaia 

his or their respective ages of twenty*one years as afore* 

said ; and in case of the death of either of them the 

said John Allen and Ann Smith, leaving no Issne law* 

AiUy batten, then, upon trust, as to the Moiety, 

Half Part, or Share of him or her so dying, to and for 

the use and benefit of the Survivor of them the said 

John Allen and Ann Smith, and to pay the same to 

him or her accordingly, and to and for no other use, 

iAtent, or purpose whatsoever/' 

Tile Testator died in July 1814. At the time of hili 
death, the Plaintiff, Ann Smith, had two Children, In« 
it^nts, the Defendants, John Smith and Joaph Smith, 
and had another Child, Anne Smith the Defendant, bom 
since the death of the Testator; but the. Plaintiff John 
Allen is a Bachelor, andwithont any Child. 

Upon the Testator's death, J. A* Farthing alone 
proved the Will, and possessed the Testator's Personal 
Estate, and sold his Real Estates, and the produce after 
the payment of Debts, Sec. is 1,338/. is. 6d. 

The Prayer of the Bill was, that the Will might be 
established, and the Trusts thereof carried into execu- 
tion ; and that it might be declared, that the Bequest 
to the Plaintiffs John Alien and Ann Smith was an 
absolute Bequest, and that they were entitled to have 
the said Sum of 1,33$/. is* Sd. paid over to them in 
equal Moieties, Share and Share alike, to and for their 
own respective use and benefit, and that the same mighl 



CASES IN CHANCERY. 

be paid over to them accordingly ; bat ia case the Court 
should be of opinioa that the Bequest to the Plaiutiffii 
was not an absolute Bequest to them^ then that the 
said Sum of 1,338/. is. Sd. might be laid out aiidiii- 
vested in the Public Funds, and the tptereat and DiW^ 
dends paid to the Plaintiffs in Moieties, during their 
respective lives. 

The Defendant, Jaffiei Allen Farthing, by his Answw^ 
sabniitted, whether the Bequest to the Plaintiffs John 
Allen and Ann Smith was or was not an absolute Be- 
quest to them ; or, whether they were' entitled to the 
Interest only of the 1,338/. is. 8rf. for their lives; or, 
whether the Defendants Jame$ Allen Farthing and Joh^ 
H. Farthing do not stand possessed of the Capital of 
the said Sum of 1,338 /• isj 6d. Sis Trustees to and for 
the use of any Child or Children which the Plaintifis, or 
either of them, have or may have^ and which may be 
living at the time of their respective deaths. 

The other Defendants, both Infants, answered by 
their Guardian, submitting their Interests to the pro- 
tection of the Couct. 



F4RTHIN0 
and others, 

' Allev. 



By the Decree it. was declared, '^ that according to 
the true construction of the Will of the Testator John 
Allen, the Plaintiffs John" Allen and Ann Smith are 
Tenants for Life only of their respective shares of th« 
Testator's Property, with such limitations over as in the 
Will mentioned. And it is ordered, that it be referred 
to Sir John Simeon, Bart, one of the Masters of this 
Court, to tax all parties their Costs of this Suit^ aa 
between Solicitor and Client: And it is ordered, that 
the same be paid out of the Sum of 1,338/. is. &d. 
admitted by the Defendants the Executors to be th^ 
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clear residue or surplus of the said Testator's Estdte 
remaining in their hands: And it is ordered, that the 
residue thereof, including the Sum of 2oo/. given to 
the said Ann Smith in her Life- time, as in the said 
Testator's Will mentioned as part thereof, be divided 
into two equal moieties: And it is ordered, that the 
one moiety thereof be paid into the Bank with the 
privity of the Accountant-Gcneral of this Court, on 
the Credit' of this Cause, and to the account of the 
Plaintiff John Ailen, subjed; to the contingencies in 
the Will of the said Testator concerning the same: 
And it is ordered, that the same when so paid in, be 
laid out in the purchase of Bank Three Pounds per 
Cent. Annuities, in the name and with the privity of 
the said Accountant General, in trust, in this Cause, 
to the like Account and the said Accountant General is 
to declare the trust thereof accordingly, subject to the 
further order of this Court : And it is ordered, that the 
Interest to* accrue on the said Bank Annuities when 
so purchased, be from time to time paid to the Plaintiff 
John Alien, during his Life, by half yearly payments : 
And it* is ordered, that the residue of the said Sum of 
1,338/. 1 8. Sd.y (which, with the Sum of 200/. given 
by the said Testator's Will to the Plaintiff Ann Smith, 
wifl be equal to the sum directed to be paid into the 
Bank to the Account of the Plaintiff John Alleti), be 
paid into the Bank with the privity of the Accountant- 
General of this Court on the credit of this Cause, and 
to the account of the Plaintiff Ann Smith, subject to 
the contingencies in the said Testator's Will mentioned 
concerning the same, &c/' 
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Ex parte MAUNDRELL, in re DARK. ^ 1817. 

5th July. 
The Petition stated, a Lease, 24th March 1815, be- C!t>»«w«^ in a 
tween the Petitioner of the one part, and Stephen Dark, ^^'^'^^^ ^^ 
the Bankrupt, of the other part ; whereby a Farm was ^^^^ ^^ 
leased to Dark, to hold from the 25th March 1615, for take agoing-off 
nine years, at a yearly Rent of 950/. payable quarterly : Crop from two 
— ^ThatDarAoccupiedthe Premises from the time of the third paruqf the 
Lease until the 11th March 1817, when a Commission '^'''*^'^^"jjf' 
issued against him, and Jeffreys and Hulbert were chosen l^-^ ^r fj^^ 
Assignees, and the usual Assignment made to them: i^ase, or sooner 
— That applications had been made by the Petitioner determination of 

the said TermP 
Lesme became a Bankrupt, and his Assignees, on a Petition, under Stat. 
49 Geo. III. cm. s. 19, refused to accept the Lease ; held, they were en* 
titled to the off-going Crop, paying Rent up to the time \x:hen Possession of 
the Premises and Lease should be delivered to the Landlord," 
Vol. U. Y 
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^^^"* , to the Assignees, either to accept the Lease, or deliver 

Ex parte "P ^^^ same, and the possession of the Premises, to the 

Maundrell, Petitioner; but the Assignees declined to determine 

in re whether they would or not accept the Lease^ and de- 

Dark. dined to deliver up to the Petitioner possession of the 

Premises. The Petition tbertfoie prayed, that the 

Assignees might either accept the Lease, or deliver it 

up, together with possession of the Premises. 

The Lease contained, amongst others, the following 
Covenant : — *^ That he the said Stephen Dark, his Exe- 
cutors and Administrators, shall and may have aad take 
a going-off Crop from two thurd parts of said Arable 
Lands, and shall also be at liberty to occupy one moiety 
of the said Messuage, Tenement, or Farm House, Bams 
and Stables, Outhouses, Yards, and Premises, friim the 
end or other sooner determinaHon of the said Temh for 
fifteen months afterwards; the next succeeding Tenant 
having possession of the other moiety thereof on 25th 
day of March 1824, or sooner determination of the said 
Term." 

AflSdavits were filed in support of the Petition ; and 
Counter-Affidavits on the pointy whethef the A^ignees 
had or had not refused to accept the Lease 

Sir S. Romilfyf Mr. Jgar^ and Mr* Maithmm^Sai 
the Petitioner. • ^^ .» . 

Mr. Hart, and Mr. 5. Cullen, for the Assignees, ob- 
served, they had not yet said whether or not they would 
accept the Lease ; nor were they now prepared to say 
whether they would accept it. Before they 'detei^he 
on doing so, they ^wish to know from the Court what 
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would be the effsct of their acceptance of the Lease ; 
whether, by accepting it, they woidd during the term 
become liable to all the CoYenants in the Lease. If 
so, though the Lease were worth io,ooo /. they could 
not be advised to accept the same. Then there 
would be a Petition to the Chancellor, stating they 
had refnsed to accept so valuable a Lease, and pray-* 
ing they might be ordered to accept it. What 
could be done on such a Petition? They are there- 
fore, entitled to ask, what will be the consequence of 
accepting the Lease f We have paid Rent up to 
Laiy^day^ and though we refuse to accept the Lease, 
we are entitled to the off-going Crop, according to the 
custom of the country, and the Covenant with the 
Bankrupt. The delivering up of the Lease under the 
Act(a) must be considered as a determining of the Lease. 
In Ex parte Nixon (6), the question was agitated, on a 
Covenant that the Lessee should, at the end or sooner 
determination of the Term, leave upon the demised 
Premises the hay, straw, fodder, dung, &c. and the 
Assignees declined to take the Lease; — whether the As- 
signees were bound to leave the hay, straw, &c. The 
Court directed a Case upon the construction of the 
Covenant; but how the Case terminated does not ap- 
pear. Here, as in that Case, there is a Covenant as to 
the fodder, and also a Covenant as to the off-going Crop. 
We are ready to givenp the Lease, upon having Sequ* 
rity for the off-going Crop, and the advantages to which 
a Tenant is entitled on the determination of a Lease. 
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Sir S* Romilly : — 
This is a Petition under the Act, that the Aasignees 
may be put to their election. They will not say whether 



(a) 49 Geo. IIL c. 121, s. 19. 
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(b) 1 Rose, 445. 
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1817. or not they will elect to take the Lease. The Court it 

^ not bound to say what will he the effect of accepting 

M AUNiJBELL, ^^ Lease ; whether hound by all the Covenants and for 
in re all the Rent during the Term. Suppose the Court 

Dark. should say they were not so liable, it would bean extras 
judicial opinion, and would not preyent our recovering 
at Law, if wje are entitled under the Act If the Lease 
is beneficial, the Assignees are bound to take it. The 
question under the Act would be, whether the Assignees 
could accept the Lease, get the Crops, and then assign 
to an insolvent person, so as to get rid of their liability 
for Rent. That might be a question, and will soon come 
on to be tried before your Honor (c).« I submit that 
would be a Fraud upon the Lessor; as the Act has dis- 
charged the Bankrupt, where the Assignees accept the 
Lease, from all liability to the Lessor. The only ques- 
tion now is, whether or not the Assignees will accept 
the Lease. They cannot delay deciding whetl\er they 
will take the Lease till they have taken off the Crops. 
The Court will fix a time within which they must decide 
whether they will accept the Lease. In Ex parte 
Scott {d), ten days .were allowed for that purpose^ 

The Vice-Chancellor:— 
This is clearly a Case where the Assignees have 
suspended their decision, whether they will accept the 
Lease. It is true the Court cannot be called upon to 
give a premature opinion; the Assignees are bound to 
say, whether joi not they will accept the Lease; but 
waiving the point of form, I will state my opinion, 
whether, if the Assignees refuse to accept the Leas^ 

(c) See post, p. 330. Onslow {d) 1 Rcse, 446, note a. 
V. Carries 
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tbcy are entitled to the off-going Crop? The great ^ ^817. 
struggle is as to this Crop; the Assignees being desirous 
of giving up the Lease, if by so doing they will be m^^^J^^'^jll, 
entitled to the Crop, A large proportion of this Farm, ,„ ^^ 

310 Acres, consists of Arable Land ; and therefore. Dark. 
before the month of March 1817, when the Lessee 
became Bankrupt, he must have put a Crop into the 
ground. — {His Honor here read the Covenant in the 
Lease before stated.) — ^The words in this Covenant are 
not merely, " the end of the Term,*' but also '* other 
sooner determination of the Term/' That provides, 
therefore, that whenever the Lease determines, . the 
Tenant is to be'entitled to the off-going Crop. Then in 
case of Bankruptcy, are the Assignees, refusing to accept 
the Lease, entitled to the off-going Crop? It would 
be injustice to the Tenant who sowed the Crop, not to 
be entided to the beneGt of it; more especially as the 
preceding Tenant was allowed to take the off-going 
Crop. The words ** or other sooner determination of 
the Term," in case of Bankruptcy, have already re- 
ceived a construction. I find, on inquiry, that the Case 
granted in Ex parte Nixon (e), came on before the Court 
of King^t Bench, in Hillary Term 1814. The circum- 
stances of that Case were these:— Upon hearing the 
Petition on the 19th of August 1813, the Lord 
Chancellor ordered that the Assignees should deliver 
Possession of the Premises to the Petitioner, and 
be restrained from carrying off the hay, straw, litter, 
fodder, dung, manure and compost then being, or 
hereafter to be made, or grow on the Premises, and 
that a valuation should be made of the same without 
prejudice. And be ordered that a Case should be made, 
stating a Demise to ji, of Black Acre^ by Lease, coi^ 
(e) 1 Rose, 446. 
▼3 
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tainiiig the same Covenants as the Lease to the Bank-' 
rupt; and the determination of the Lease by effluxion 
of time ; an admission of the Possession of hay, straw, 
litter, fodder, dung, manure and compost, of the 
yalue of 50/. by the Lessor; and a question, whether 
under the Covenants, the Lessee is entitled to be paid 
for them, or any, and which of them. The same Case 
also to state a Demise to B> of fVhite Acre^ under the 
like Covenants, and the determination of this Lease by 
an Order of the Id^rd Chancellor, on a Petition in 
Bankruptcy, under the Statute of 49 Geo, IIL c. isi ; 
a like admission of the Possession of hay, straw, litter, 
fodder,.dung, manure and compost, of the value of 50/.; 
and a question, whether the Assignees are entitled to 
be paid for them, or any, and which of them i 



The Case being argued, the Judges delivered their 
Certificate, dated 13th February 1814, which was thus :«— 
" We have heard this Case argued by Counsel, and 
" are of Opinion, on the first Question, that under the 
" Covenants stated, the Lessee is not entitled to be 
'' paid for the hay, straw, litter, fodder, dung, maanre 
*' and compost, in that Question contained, or ibr any 
" of them." 



** On the second Question, we are of Opinion, that 
*' under the Covenant contained in the Lease mentioned 
*' in the Question, the Assignees of JB. are not entitled 
'' to be paid for the said hay, straw, litter, fodder, 
*^ dungy manure, and compost, or £or any of them.^ 

'' Ellenbonmgh, 
'* S. Le Blmc, 
" J. Bayley, 
" H. Dampier.'' 
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/That is an express decision, that a detertnination of 1817. 
tb^ Lease by Assignees, is a determiaation within the 
wof ds of the Covenant. These Assignees, therefore, may j^ auw deell 
determine the Lease, and uke the offi^oing Crops from . jn re 
two-thirds of the Arable Land . The Assignees, by refus- D akk. 
iog to eleet whether they won)d take the Lease, became 
subject to the Rent up to the time when they make their 
Election, and deliver up Possession. So long as they 
suspended their decision, the Landlord could not put 
in another Tenant. It may be a question, whether as 
the Assignees have suspended their decision until they 
have entered into a new year, they are not under an 
obligation to pay that year's Rent ; but I think it suf- 
ficent to say, they must pay the Rent during the time 
they have held Possession, and they must have the off- 
going Crop according to the Terms of the Lease ; my 
Opinio^ being, that uppn this determiaation of the Lease 
by the Assignees, each party is to have the benefit of 
the Covenants provided fpr in the Lease. The Assign 
nees must deliver up tbe Possession of the Farm« and of 
the Lease; and I recommend that the Crop should be 
valued ; the amount deducted from the Rent due^ and 
the Stock sold. 

Mi. Hart:— 
It would be very inconvenient to take away all the 
Stock at a day's notices but perhaps the Court will 
alfow a reasonable time to retain possession till the 
Stock is sold off. 

Mr. 5. Ctt//i?»;~ 
The Landlord, I am told, is willing to purchase tbe 
Stock. 

The Vicb-Chancbllor: — 
Let the matter, then, stand over a few days, to see 
what is best to be done as to the Stock* 

Y4 



3^3 



1817. 



Ex parte 

Maukdaei.l> 

til re 

Daek. 

17U1 Julj. 



CASES IN CHANCERY. 

Oa a subsequent day, 17th July, Mr. Hart ohsert€Af 
the Landlord refused to purchase the Stock or the Crop/ 
and therefore it would be necessary to retain part pos- 
session of the Premises, according to the Covenant^ till 
the Crop was taken off; but that as to the rest of the 
Premises, they were ready to quit them in a week or 
ten days. 

The Vice-Cha^c^llor: — 
I meant that Rent should be paid by the Landlord 
up to the time when Possession of the Land and the 
Lease was delivered, not up to the time when the Cropa 
are taken off. 
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VAUGHAN and others, v. WORRALL. 

A MOTION was made on the part of the Defendant^ 
that he might be at liberty to exhibit fresh Interroga* 
tories for the examination of the Plaintiffs' Witnessed, 
as to their having any Interest in the Suit. 

From the Affidavit of the Solicitor Mr. Blots^^ the 
Agent in London, made in support of the Motion, it 
appeared, that the Cause being at issue, a Commis«on 
issued for the Examination of Witnesses, and severali 
Witnesses had been examined under the same on behalf 
of the Plaintiffs and Defendants, and that the Commis- 
sion was then returnable : — That Publication had been 
enlarged until the first day of Michaelmas Term next, 
and that no Depositions had been published: — That 
since the examination of the Witnesses for the Plaintiff, 
it had been ascertained that there was great reason to 
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Wievc that some of such Witnesses were interested 
Parties in the Suit. In another " AflSdavit in support of 
the Motion^ it was sworn hy James Leman^ the Solicitor 
for* the Defendant, that he knew several of the Wit^ 
nesses who had been examined on the part of the Plain- 
tiffs; and that he had been informed, and believed such 
Witnesses were interested in the event of the Suit i-y 
That he did not know or learn that any of the Witnesses 
were so interested until after the execution of the 
Commission issued for the examination of Witnesses in 
this Cause, and that no Interrogatories were therefore 
exhibited to any of the Plaintiffs' Witnesses to enquire 
whether they were interested in the event of this Suit.** 
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At the desire of the Fice-Chancellor, farther Affida-* 
viu were made by WorrM the Plaintiff, and his Soli* 
citor Leman, in which they stated, '^ That they had 
not heard or been informed or had any suspicion pre-* 
Tious to the opening of the Commission for the ex- 
amination of the "JVitnesses in this Cause, when the 
Interrogatories on the part of the Defendant had been 
engrossed and exhibited to the Commissioners named 
in the said Commission, nor until some time afterwards,' 
that the said Jeremiah Osborne, and Thomas Whipple, 
or any of them, or that any other of the Witnesses 
produced by the Plaintiffs, were interested in the event 
of the Suit : — ^That if they had known, or been informed 
that the said Jeremiah Osbomey or that any of the other 
Witnesses produced by the Plaintiffs, were so interested, 
they would have added the Interrogatories : — ^That they 
are now desirous of exhibiting Interrogatories,in addition 
to those which had been already exhibited on the parts 
of the Defendants :— That they are t^ully ignorant of the 
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Evidence which has been given by any of the Witnesses^ 
and that they would have greatly preferred putting in 
the Interrogatories which they now wish to exhibit, at 
the same time with their other Interrogatories : — That 
about the time of the close of the said Cominission^ 
Deponent Worrall received information from several per- 
sons of credit and respectability, (and which informatioii 
be communicated to this Deponent Jamts Leman^) that 
many of the Witnesses who had been examined by the 
P]bxuU&, bad at that time entered into a subscription 
10 defray the expenses of prosecuting this suit against 
this Deponent Samud Worrall \ and that the wd 
Jeremiah 0$bome was in effect the Solicitor for th^^ 
Plaintiffs in this Suit, and that the same was brought at 
the mstigatioxi of the said Jeremiah Osborne; and that 
he bad engaged or undertaken to expend looL in the 
Cause, or to advance tool, towards defraying the ex-* 
peases of this Suit, and in give all his Attendances and 
personal Labour in conducting the samei without making 
any Charges for the same :-^That they believe the said 
information above mentioned, and the facts detailed 
tkn^u, to be trae : — ^That Deponent J^vies Lemcn saith, 
that upon being apprised tberapfy be wrote to his 
Agents in town to state the same to |us Counsel, and to 
take immediate steps for having the Plaintiffs' Witnesses 
examined to the said facts : — That Deponents are very 
anxious that this Suit should be brought to a speedy 
determination :— That the answer of Deponent Hamuel 
W^rrallp was put in aa aoon as it could be prepa^i and 
they immediately proceeded to the taking out a joint 
Conaussion for tbe ExaminatioflL of WttoesseB, without 
iftt^PMing any delays :---That Deponent James LemoM 
UUh, that in cons6f uence of an application made to 
Deponent by the said Jeremiah Osborne, very early in 
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the month of Janelast^and before the said Commiision 
was sealed, to consent to have the said Cause set down 
before the Ma$ter of the Rolb, before Publication passed, 
and when the Commission should be executed and 
retttmed, to consent to the passing of Publication im- 
mediately: — ^That Deponent James Leman communi- 
cated the same to Deponent Samuel Worrall, and to 
which he the said James Leman received in writing, 
from the said Samuel fVorratt, the following answer, 
dated 7th June 1817 :^--'' I have no objection to faci- 
litate on my part all the proceedings in the Cause of 
Vaughan r. Wbrm// :*'~That Deponent James Leman 
communicated the same to the said Jeremiah Oshome, 
and on the same day directed his Agents to consent to 
the setting down the Cause. accordingly, and to pass 
Pablioation as soon as ever the Commission should be 
returned :— That Deponents verily believe, that if they 
had merely taken the ordinary rules for time, they wonid 
have obtained the information they are now in posses- 
sion of, before the Examination of the Witnesses had 
commenced; and they would have added the Interro- 
gatories which they are now applying for to their original 
Interrogatories: — ^That they have used every possible 
dispatch :-^That this Motion was intended to have been 
moved at the Second Seal, but was deferred till the 
Third Seal, in order (o give the Plaintiffs notice ; and 
diat it was afterwards put off to the Fourth Seal, at the 
request of the Plaintiffs :— That the Interrogatories 
which Deponent Samuel Worrall has applied for leave 
to exhibrt, are confined to a general enquiry, whether 
the Witnesses are interested, and to particular en- 
quiries, whether they have entered into a subscription to 
defray the expenses of the Suit ; and as to ihe said 
Jeremiah Osborne, to examine him, whether he is the 
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Solicitor for the Plaintiffs, or has in any manner coii«^ 
ducted the Cause ; and whether he has agreed to give 
up any of the usual Fees and Emoluments of a Solicitor 
in this Suit; and whether he has made any offer to. 
contribute any suqi towards the Expenses of this Suit ; 
and whether the said Suit was brought at his instigation. 

Mr. Romittyf in support of the Motion, cited Neecf- 
ham V. Smiih(f), Scott v. Fenmck(g), Stokes v. M^Ktr- 
ral(h), Wood y. Hafnerton(i), Perigal v. Nichokon(k), 

Kirk V. Kirk (/), Sandford v. (m), and Moore^ 

house V. Passon (w), Carlos t. Brooke (0), Mill v. Mill(p), 
Greenawajf v. Adams {q)* 

Mr. Wilbrahamy contra : — 
There is no instance where, when Witnesses have 
been examined and cross-examined, and the Commis- 
sion closed, that a Defendant has been allowed to exhibit 
an Interrogatory, as to the fact whether they were inte- 
rested. The Cases cited do not prove that proposition. 

The Vice-ChaKcellor : — 
«2 August. As this Motion had some novelty in it, and is • of 

importance in regard to the Practice of the Court, I 
thought it proper to look into the Cases. It is not 
proposed to examine as to the merits of the Cause, or 
as to any point in issue ; it is merely a Motion, before 
' Publication, to exhibit an Interrogatory, as to whether 
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tlic two Witnesses, who are named, are not interested 
io the Suit, upon Affidavits by the Defendant, bis 
Solicitor, and Agent, that they are ignorant of the 
Depositions. The Evidence being taken by Commis- 
sioners in the country, renders this Motion necessary. 
If the Witnesses had been examined in London, the 
Examiner mighty without any Motion for the purpose, 
have examined them as to their being interested. 
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A dear distinction is taken as to the examination 
of Witnesses, to credibility or to competency, after 
Publication. Mr. Just. Powell, in Needham v. Smith (r), 
appears to have thought, that after Publication an 
examination might be had, either as to credibility or 
competency ; but Lord Hardwicke, in Callagkan v. 
\Rochefort{8\ was of opinion it was not allowable in 
general to examine to the competency oi a Witness after 
Publication ; but that it was allowable even in that stage 
of the Cause, where the objection to the competency 
arose from a matter that came to the knowledge of the 
Party after the examination. In Purcell v. Macna^ 
mara(t\ leave was given, after Publication passed, to 
exhibit Articles as to the credit of a Witness.-^" With 
respect to Competencyi* says Lord Eldon, " it is the 
fault of the party complaining; for there may be a 
general Interrogatory to every Witness, whether he has 
any Interest." Those Cases were followed by Woody. 
Hammerton(u), and Carlos v. Brook (x). In the latter 
Case, Lord Eldon thus expresses the Rule : '' The Rule 
■is, that in general Cases the Cause is beard upon Evi* 
:dence given before Publication; but that you may 
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examine after Pablication, proTided you examine to 
credit only, and do not go into matters in issue in the 
Cause> or in contradiction of them, under pretence of 
examining to credit only/' It is clear, therefore^ yon 
cannot, in general, examine as to competency after Pub- 
lication. Here, the Evidence has not been published, 
and it was owing to an oversight that the Witnesses were 
not examined as to their competency. 



The point now it, not, what will be the efl^t of the 
Examination, but whether these Parties may not address 
an Interrogatory as to the competency of the opposite 
Witnesses. In Stoka v. ilP£<fra2/, a Witness had been 
examined; and it was afterwards suspected be was inter* 
ested, and the Master of the Rolls thought be might 
order an Interrogatory to be exhibited to him in the 
nature of a voir dirt. The Defendant could not know 
what Witnesses would be brought^ or whether they were 
interested. I think it would be too much to refuse this 
Defendant an opportunity of addressing fresh Interro- 
gatories to the Witnesses Jeremiah Osborne, and Thowuu 
fVhippie, as to whether they were interested. The other 
tide may bring Witnesses to show they are not in- 
terested. The expense of this Motion, and of the 
Cocumisaion, must be paid by the Defendants. 



Motion granted. 
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1817. 
Ex parte HATHERWAY, in re HATHERWAY. 

The Petitioner paid Mr. Bennett, as bis Solicitor, fiv gth Nov. 
superseding the Commission against him, the sum of One-sixth of a 
399/. but no Bill of Costs had been delivered. On BillqfCoiti, in 
Petition, Bennett's Bill of Costs was referred to the ^'^^ruptcy. 
Master to be taxed, the Petitioner offering to pay what ^'^"^"l^]^'^ 
should be found due. Bennett produced his Bill of ^^^^^^ ^^ 
Costs before the Master, amounting to 580/. The taken off, the 
Master f on taxation, reduced it to 365/. 165. 11 d. Midtar ordered 

to paf the Costi 
The Question now was, who was lo pay the Costs of ^tkeTaxatlou. 
the Taxation of the BUI ? 

Mr. Montagu for the Petitioner :-^ 
The Bill of Costs delivered to the Master amounted 
to 5802., and it being reduced more than one^ixth by 
the Master, the Rule is clear, that BennM must pay the 
Costo of the Taxation. 

Mr. Leachy comtra:--^ 
The Sua agreed to be taken by Bennett for his Costs, 
and which was pnid to him, was 399 /. The Petitioner 
then prayed to have the Bill referred. The Bill deli- 
vered to the Master amounted to 580/., being an addition 
claimed for Costs, beyond the Sum paid for such Costs, 
of 181 /. The Master certified the Costs due to Bennett 
^ be 365/., which was only 33^ and a fraction less 
than the Sam of 599/. originally claimed and paid, and 
is not more than one^twelfth and a fraction of the Costs 
paid, when the Petition was presented. The Petitioner, 
therefoct^ ought t^ pay the Coats of At Taxation. 
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The Vicb-Chancbllob was very clear, that as more 
than one-sixth was deducted from the Bill of Costs 
delivered to the Maiter, Bennett must pay the Costs of 
the Taxation. 
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Assignees qfa 
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they discharge 
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Rent, may 
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future Claims 
for Rent. 



Between ARTHUR ONSLOW, Esq. - PlainUff, 

and 
THOMAS CORRIE and ABRAHAM MELLIN, 

Defendants. 

The Facts in this Case, as stated in the Bill^ and ad- 
mitted by the Answer, were these :— 

By a Lease, 26th February 1808, between the Plain- 
tiff, of the one part, and Robert Buchanan^ of the other 
part, the Plaintiff demised to Buchanan^ his Executors, 
Administrators, and Assigns, a Messuage in Clayton-^ 
Square, Liverpool, with the Appurtenances, and two 
Seats or Pews, to hold to Buchanan, his Executors, 
Administrators, and Assigns, from the 1st of March then 
next, for the term of seven years, at an annual Rent of 
120/., payable half-yearly; and Buchanan covenanted 
widi the Pfaintiff, that he, his Executors, Administrators, 
or Assigns, would pay to the Plaintiff said Rent of 
120/. and that he, his Executors or Administrators, 
should not nor would set, let, assign, alien, demise, or 
exchange said Premises, or any part thereof, for all or 
any part of the said Term, to or with any Person or Per- 
sons whomsoever, without the consent of Plaintiff, his 
Executors, Administrators, or Assigns, first had and 
obtained in writing for that -pwrpoBt:— Buchanan 
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occupied said Messuage from the time of the date and 
execution of the Lease until the beginning of 1811 ; 
and during that time paid to the Plaintiff the Rent 
reserved. In the month of February 1811 a Commis^ 
sion of Bankruptcy issued against said Buchanan, and 
be was declared a Bankrupt ; and the Defendants^ 
Thomas Corrie and Abraham Mellin, were chosen As- 
signeeSy and the usual Assignment of the Estate and 
Effects of Buchanan was made to them. Soon after 
Corrie and Mtllin had so become Assignees, a Letter 
was sent to the Plaintiff by Messrs. Statham and Hughes, 
as the Solicitors of Corrie and Mellin, dated the 26th 
day of February 1811, wherein the Plaintiff was in* 
formed, that Buchanan had become a Bankrupt, and 
that they were desired by the Assignees to inform the 
Plaintiff, that possession of the demised Premises, to- 
gether with the Indenture of Lease, would be giren up 
to the Plaintiff on the 1st day of March 1811. This 
Letter was received by the Plaintiff in London, on the 
last day of February 1811, previous to which time the 
Plaintiff had not received any notice or intimation of 
the issuing of the Commission against Buchanan ; and 
having reason to believe that such Commission had been 
issued at Buchanan*s own instance, he, soon after re- 
ceiving said Letter, sent a Letter to Statham and Hughes, 
signifying his refusal to accept of the Lease, or of the 
possession of the demised Premises, and informing 
them that the Bankruptcy of Buchanan, even if the 
Commission were lawfully issued, did net discharge him 
from his Covenant in the Lease, unless the Assignees 
should themselves accept of the Lease, for the benefit 
of the Bankrupt's Estate. Corrie and Mellin afterwards 
determined to accept the Lease; and in the Spring of 
1811, Statham and Hughes, as the Attornies of the 
Vol. IL Z 
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Assignees, wrptis lo tbeir 4g/eQt in Jjpnfhn, desiring laim 
to call upon ^nd inform Plai»ti0^, that if I^ would no( 
toke a surr^pder of th^ l^s^e, thie Assigoiees must And 
would accept of tb^ sam^; ^nd accordingly such Agei^t 
called upon Plaintiff, apd sbpvedbin) ib^ lifitpex, Qr part 
thereof, to the efQspt afpr^s^d ; ^nd Btuiham^n, on ti)e 
6th August %Sii, wrote to the Plfiintiff, infprmipg him 
that bis, Bu€hanqn%Msignef(9t had s^ccepted the Lease^ 
and that he, PMchawn, way authpirixed hj them ^ to 
inform the Plaintiff. Conie, as one of tbe A^9igi|ees, 
in May iSii paid tp the Plamtiff 6oL half a y^9 
Kent for the Premises, whiqhboQamc due on the iit day 
of March in that year. On the 19th Awgyait ;8;^, th(9 
Pefeodants ai^signed the Lease tp ppe Flpo4, a Prisoqer 
for Debt ip the Gaol of Liverpqol, whp afterwards topk 
the benefit of the Insolvent Debtors 4^tf and wen$ 
abroad- The Plaintiff brpugbt an Actipn at Law agaip»l 
the Defendants for the Rent claimed by the 3il|, but 
failed ip sppb Action. The Plaintiff, stating thes^ 
Fapts, by his l^ill insisted, tba.t Corrie and MeUin havipg 
accepted the JLiease for the benefit of the Bankr^pt'y 
Estate, the Plaintiff became entitled tp receive froo) 
them the Rent reserved by the Lease, until a legal 
Assignmept should be made by them of such Laase to a 
real apd bon&fide Purpha3er, pr some proper Purchaser 
who woqld appfpt pf such Assignment, and would be 
capable of answering and paying the Rent for the Pre« 
mises; apd which A^sigqment had pot hitherto beep 
made by Corrie and MMn, nor had they hitbf^rto paid 
to the Plaintiff any Money for or in respect of tbe Rent 
reserved by the Leas^ which had accrued due from the 
1st of March 1811 to the 1st of March 1819, the Plain- 
tiff having soon after that time resumed possession of 
the Premises, which were then deserted apd abandoped; 
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and that Fiood was an unfit and improper person to be 
the Tenant of the Premises, or to be the Assignee of 
said Lease ; and that the Assignment to him was merely 
colourable and fictitious, and made to exonerate Corrie 
and Mellin from all liability to pay any future Rent to 
the Plaintiff, and to deprive and defraud Plaintiff of 
every benefit and advantage of the Covenants contained 
in said Indenture of Lease, on the Lessee's part. The 
Prayer of the Bill was, that the Defendants might be 
declared to be liable in Equity to pay to the Plaintiff 
the Rent reserved by the Lease for the year ending ist 
March 1812, and that the Defendants might be decreed 
to pay the same. 
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The Defendants by their Jnswer, admitting all the 
material statements in the Bill, submitted, that by means 
of the Assignment to Floods they were discharged from 
all liability to the Plaintiff for Rent which accrued due 
after such Assignment. 



Sir SamuellR^omiUify and Mr. Barber^ for Plaintiff: — 
The Assignment of the Lease in this Case, by the 
Defendants, was a manifest Fraud upon the Plaintiff, 
Undoubtedly, before the 49th Geo. III. c. 121, s. 19, an 
Assignee of a Lease might, to exonerate himself, assign 
to another ; but since that Act, Assignees of a Bank* 
rupt, who have accepted a Lease, cannot afterwards 
assign, as in this Case, to an insolvent person ; it is a 
Fraud in them to do so. The Assignees had an option 
whether or not they would take the Lease: they elected 
to take it; and by so doing, they, according to the 
provision of the Act, exonerated the Bankrupt, the 
original Lessee, from his liability to hrs Landlord the 
Plaintiff. Having thus, by voluntariry accepting tha 
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Lease, exonerated the Bankrupt from all claims of hitf 
Landlord upon him, they were bound, if they assigned 
the Lease, to assign it fairly and bon&Jide\ but the 
plain object of these Defendants was, first to get the 
Landlord's consent to take a surrender of the Lease, 
and failing in thfit, accept the Lease themselves, exone- 
rate the Bankrupt, and then assign to an Insolvent in 
gaol, leaving the Landlord without any claim upon 
them, or the original Lessee, in respect of Rent accrued 
due after the Assignment. They would not have ac- 
cepted the Lease but for the purpose of thereby exone- 
rating the Bankrupt, atod afterwards exonerating them* 
selves, by assigning to a Beggar. This is a Frauds new 
indeed in specie, but relievable on principles long 
acknowledged in this Court. Several Cases show, that 
a fraudulent Assignment by an Assignee of a Lease, does 
not exonerate such Assignee. Fhilpot v. Hoart (n), 
best reported in Ambler {b), Treackle v. Coke{c). 



Mr. Bell, and Mr. Roupell, for the Defendants:— 
If this were a fraudulent Assignment, why did not 
Uie Defendants use that objection to it on the Action 
at Law brought by the Plaintiff against the Defendants 
for a year's Rent, claimed of them as having accrued 
due subsequent to the Assignment? The Plaintiff, 
though he might have shown the invalidity of the As- 
signment at law, forgoes that opportunity, and having 
failed in his Action, now seeks relief in Equity, and 
precisely on the same grounds on which he might have 
had relief at Law, provided the Case he makes of Frauds 
had any foundation. 



(a) 3 Atk. 219. 

(b) Ambler, 480. 



(c) 1 Vera, 165, 
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It is very clear, that before the Statute of the 49th of 
the King, an Assignee of a Lease, might at any time, 
by assigning, though to a Beggar, exonerate himself 
from any claim for Hent after such Assignment. In one 
of the Cases, VaUiant v. Dodomede (d), a premimn was 
given to an Insolvent in prison to take the Assignment, 
and yet it was held good. In the Case cited of Philpot 
V. Hoart, the reason why the Assignment was held 
invalid was, because in feet it was a mere nominal 
Assignment ; the Assignment being to the Servant of 
the Assignor, and. the Assignor receiving the Rent of 
the Premises. If in this Case the Defendants, after 
having assigned to Flood, received the Rent of the 
Premises, then they would be liable; but after the 
Assignment, they had nothing to do with the Premises. 
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An Assignee of a Lease is only liable as such, and 
the moment he assigns, his liability ceases; he takes 
the Assignment upon that understanding. Suppose a 
Bankrupt has goods in his house that cannot be im- 
mediately sold, or conveniently removed, and the As- 
signees accept the Lease, and after a time sell the 
Goods, and then offer to surrender the Lease to the 
Landlord, who refuses to accept it, and they, to exonerate 
themselves from future Rent, assign to a Beggar, arc 
they not entitled to do so f 

The Clause in the Act is not accurately penned ; but 
it never could have been intended by the Legislature^ 
that Assignees of a Bankrupt by accepting a Lease, 
were to be incapable of assigning it, though to a 
Beggar, if they found it onerous. 



{d) a Atk. 546. 
z 3 
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It is said tbftt tb6 Act having exonerated the Bank- 
rupt, the original Lesseei from all daiifis tipon bim by 
tbe Landlord, therefore, it wa^ a Fraud in the Defeil- . 
dants to accept the Lease and then assign w a Beggar. 
What could the Plaintiff have got from the Bankrupt i 
Is an Issue to be directed to ascertain what loss tbe 
Plaintiff suffered, by tbe Defendants aceepting the 
Lease and exonerating the Bankrupt? a Jory would 
be puzzled to ascertain tlie loss. If an Assignment was 
good before the Act, ar^ there any words in the Act 
tendering it invalid iti this Case f The Act exonerates 
the Bankrupt) if his Assignees accept the Lease ; but it 
does ubi shift his IrabHlfy npon tbe Assignees, and in 
the absence 6f express words to that effect, it wottM be 
to legislate in Equity, to take away the rightist they 
previously had. 

Sir Samuel Romillyp in Reply ; — 
Upon the Bankruptcy, the Assignees offered to sur- 
render the Lease, wishing thereby to have tbe Bankrupt 
exonerated. The Plaintiff suspected the CommissioD 
was fradulently taken out, and refused to accept tbe 
surrender, determining to retain the Bankrupt's liability, 
unless bis Assignees chose to accept the Lease. Upon 
this, tbe Assignees accept tbe Lease, and wbyf not 
because they expected any advantage from the Leas^ 
for they had before offered to give it up, but because the 
Landlord did not choose to relinquish his clahn upon 
the Bankrupt. They accept the Lease merely fot tlie 
purpose of exonerating the Bankrupt. Is not that, a 
Fraud i An Assignment, though to a Beggar, merely to 
exonerate Assignees from onerous Covenants, is valid, 
as in tbe Cases cited : there is no Fraud in that; the 
Landlord had still his claim upon tbe original Lessee ; 
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but here, acfta are done not merely to exonerate the , ^^y- . 

Assignees, but also the original Lessee. The Cases I Onslow 

cited, show as a general principle, that an Assignment p. 

may be set aside for Fraud. Here then there is Fraud, Corrie 

though such a species of Fraud as could not have existed ^^ another. 

before the Act. If the Defendants had assigned the 

Ledse bondjide, the Assignment would have been good. 

The Act was introduced by me, but the Clauses fol* 

lowiftg the Clause which provides that the Act shall 

not extend to Scothnd, were added to the Act in the ^ 

House of Lords, where, after laying some time, it Was 

retmmed amendeki with other Ailis, just on the evef of a 

Prorogation, when, owing to the press of business 

before the House of Commons, there was no time to 

consider the Amendmeftts. 

The VlCE->CllANCSLLOll9 — 

The facts of this Case are very neavly agreed upon. i8tb November, 
A LaiHllord is eetUiMf c^Citl^d to e^ery fair assistance; 
Md on the other hand, the I>efendants who are Assig- 
nees of tf Bankrupt, have a claiiA to every fair protec* 
tioil which the Codrt can give them. The subjec! 
ibatter in dispute is one year's Rent, which accrued 
durirrg the time when the Premises remained unoccu- 
pied ; and the question is, whether the loss of that lient 
is (Or fall trpon the Plaintiff the Landlord, or upon the 
Befehdants the Assignees of th6 Bankrupt i It is not 
drspttted thdt the Defendants htd not possession of the 
Premises during the period for which the Rent is 
claimed: — ^That there was an actua) Assignment to 
jP?oorf;— That the Defcfwdants have not had any benefit 
from the Premises : — ^That the Hotrse was out of re- 
pair:— That the Rent was 120/. a year :— That all the 

Z4 
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benefit the Assignees could have, would be by re-letting 
the Premises, and that they could not let them at that 
Rent. Prior to the acceptance of the Lease by the 
Assignees under the general Assignment to the Assig- 
nees of the Bankrupt's Estate and Ejects, in which 
there was no exception as to this Lease, the Assignees 
and the Bankrupt offered to surrender the Lease to the 
Bankrupt; and afterwards these Defendants the Assign 
nees, very unguardedly accept the Lease, and in con- 
sequence the Plaintiff contends, they became liable to 
the Rent, even after their Assignment to Flood -j the 
Act of Parliament 49 Geo, III. c. 121, s. 19; having, 
in consequence of the acceptance by the Assignees of 
the Lease, exonerated the original Lessee the Bank- 
rupt, from all claims upon him by the Landlord. 



The Plaintiff admits by his BiU, that he has no claim 
at Law : — ^That he brought an Action against the Assig- 
nees for the Rent, which was determined in favour of 
the Defendants : — ^That they pleaded the Assignment to 
Floods and that such Assignment was considered at 
Law^ as a complete bar to the claim made by the 
Plaintiff; and the Bill states that the Plaintiff cannot 
obtain relief at Law, although he by his Bill states the 
Assignment of the Lease by the Assignees, was fictitious 
and fraudulent. Has the Plaintiff, then, any Equity? 
Are the Defendants to be considered as liable to the 
Rent after they have ceased to be Assignees, or in 
possession ; after the character of Assignees of the Lease 
has ceased, in which character alone they became liable 
to the Rent ? They have renounced that character, and 
abandoned possession, and yet the Plaintiff claims the 
Rent, though he admits the Assignment was good at 
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Law ; and upon this ground, that since, the late Act of 
Parliament, the liability of Assignees may cease at Law, 
but not in Equity. If the Defendants are to pay this 
Rent, is it to be out of their own pockets, or out of 
the Bankrupt's Estate? The Bill doA not state they 
have any effects of the Bankrupt's in their hands. Sup* 
pose there were effects, are they to pay this Rent out 
of their own pockets, or out of those effects i Would it 
be right that they should themselves pay when they 
have received no benefit from the House, and have 
already paid 60/. for Rent, without any advantage in 
return? Is there then any Equity to call upon these 
Assignees to pay this Rent ? The Plaintiff re-took Pos- 
session of the House in 1811 ; by whose consent, does 
not appear, and he has since let the Premises. He has 
endeavoured himself to put an end to the Lease for the 
last three years of the Term, and having done that, and 
received the 60/. from the Defendants, he tries at Law 
to recover this yearns Rent, and had in that Action an 
opportunity of replying Fraud to the Plea of the Assign- 
ment to Flood; instead of which, he demurs to the Plea, 
and thus admits the Assignment to Flood. He might, 
by replying Fraud in the Assignment, have made the 
same Case he makes here. The Plaintiff was estopped 
at Law by his Demurrer, to say the Assignment was not 
good ; nor could he afterwards have urged that objection 
in another Action. At Law, the Assignment was held 
to be a valid Assignment, and a bar to the claim of any 
Rent against the Defendants subsequent to the Assign- 
ment. If a Court of Equity relieves, it must undo the 
decision at Law, and determine the Assignment was 
invalid. If the Assignment was colourable and ficti- 
tious, it was a ground of objection at Law^ but the 
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Plaintiff' ddlhits the Assignment ii^as good at Lair, 
and that no Rdief could be had there. Is the Plaintiff 
then, after a defeat dt Law, to be allowed to ask Relief 
in Equity, as if no Assignment to Ihod bad ever taken 
place ? Let us then consider how the Case would stand 
ID Equity previous to the 49 Oeo. lit. e. 120, s. 19, and 
faow it standi since that Act ? Prior to the Act, Assig.« 
trees df a Lease tirere liable so long as they continued 
duch, tttd in possession ; but were not liable when their 
character of Assignees ceased, and they ceased to have 
Possession. All the Cases are to that effect. Why is 
the Assignee liable to the Landlord i Because of the 
prMty of Estate, The original Lessee is liable in 
respect of the privity of Contract. The liability of an 
Assignee of a Lease, begins and ends With his character 
of Assignee. In him there is no personal confidence 
by the Lessor. Ever since the Case of Pitcher v. 
Toovejf(g), it has been held that, by an Assignment, an 
Assignee eiionerates himself from all claims in respect 
of Rent, even though he assigns to a Beggar. An As- 
signee may, whenever he pfeases, assign again ; and the 
moment he divests himself of the ehariMster of Assignee, 
Ire also shakes off his liability for Rent It is> very 
different as to the original Lessee, for he, in alf cases, 
before the late Act, remained liable to his Covetfant 
to pay the Rent, not^ithsttfndtng his Asslgtittrent, and 



{^ Carthew it;^. B. C. 
1 Sfiky, 91. 4 M^. 7f, aiid 
a Yentr. 3«8| and S. C. by 
tht nameof Toovey v. Pitcher, 
3 L«v. 295, and 1 Show. 340. 
Le Caux v» Nash, Str. 1221, 
and see Chancellor v. Poolt, 



Dofagf. 764, tod AdcB v. 
Wake^ 3 Cdftlpt. N . P. 394. 
These Cases ^taMkhed the 
Law ; but set 1 Veatr. s^f 
331. T.Raynk3a3. T.Jones, 
109, contra. 
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whoever might be the Assignee; but an Assignee is 
only liftble by privity of Estate, which ceases when he 
ceases to be Assignee, and loses that character^ Equity^ 
boweveri gives relief to a Landlord for his Rent in 
case* of Assignment; &nt, where the Aasignment is 
merely colourable and fictitioosy the Possession remain- 
ing with the Assignor ; or secondly, where though there 
be a real Assignment, yet it ha* been made for the 
pnrpoae of depriving the Landlord of hb legal remedies 
for Rent due, or biwaehes of Covenant incurred previous 
to the Assignment. Th^ Covenant by the origkiai 
Lessee not to assign without License, dte* not afiect 
the Defendants, who ar^ Assignees by Law under the 
Bankruptcy (A). 

This being the general Law on the subject as to an 
Assignment, how does the Case stand upon an Assign- 
ment by tlie Assignees of a Bankrupt ? Such Assignees 
are Trustees for the Creditors of the Bankrupt. If in 
general an Assignee of a Lease is not liable to Rent 
after an Assignment, I see no ground whatever for 
saying Assignees of a Bankrupt's Estate should be in a 
worse condition than other Assignees of a Lease. 

In Trmekii v. CaAe(t\ it was held in Equity, that the 
Assignee of a Lease, who has assigned over^ shall be 
liable in Equity for the Reat diAriag the time he enjoyed 
the Land ; for though in strictness of Law there is no 
|vi¥ity of Estate to charge the Assigtfiee, yet in Equity 
he k chargeable far such time as be received the Proi^ 
lito. In that Case the Assignee bad enjoyed the Lan4 
far six years before be assigned. In the present Case'^ 
90 dann is made id respect of Rent due during the Pos« 

(h) VideBnimmello. Mac- (t) i Vern. 165. 
pher^Bi 14 Tcif. I'/S* 



1817. 
* • 

Onslow 

V. 
COREIK 

aud another. 



342 

1817. 

Onslow 

r. 

CORRIE 

and another. 



CASES IN CHANCERY. 

session of the Defendants, and previous to their Assign* 
ment. That was paid. In Gilbert's Lex Pretoria (*), it 
is said, " Where a Lessee covenanted for payment of 
Rent and Repairs, and for building on the Premises, 
and the Term was afterwards extended, and sold foF 
debt, and such Assignees finding the Term not worth 
their having, offer to resign to the Lessor, and he re- 
fusing, they assigned to a Beggar, the Question was, 
whether this was a Fraud that a Court of Equity 
would relieve against ? and the Court took this distinc- 
tion : That if the Assignees had continued long in pos- 
session, and the Premises had been worse and become 
ruinous under their hands, or by their means, then the 
Assignment would be considered to be a Fraud to get 
rid of the damage that they ought to answer : But if 
they assigned immediately after their coming into pos- 
session, there was no reason to relieve, because the 
Assignee was not chargeable at Law, and the Lessor 
had his original security against the Lessee and his 
Executors, as he had before, unimpeached; and the 
Assignee being under no obligation to hold it, there 
was no Fraud in making such Assignment." In the 
printed Edition of the Lex Prtttoria, no Cases are 
cited in support of the passage quoted ; but in a MS. 
Copy of that Work, in the possession of Mr. Maddock, 
which I have seen, two MS. Cases are cited, apparently 
from Gilberfs Note Book, Sainbury v. Lampree, and 
Grameer v. Loveday ; but [ have not been able to find 
these Cases anywhere in print The passage quoted 
firom the Lex Pretoria, is embodied in the Treatise of 
Eqtdtyif), and some able and useful notes are mad« 
upon it by Mr. Fonblanque. In a MS. note of a Case 



(*) P. 36a. 



(/) First vol. p. 361, 2. 
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in Michaelmas Tetm, la Geo. II. furnished me by 
Mr. Maddocky Mr. Fazakerljf cited a Case which was 
before Lord ChanceUor Cawper, ia which it was agreed, 
that when a Lease is assigned to one, and he assigns to 
a third person, that though the Lessor hath strictly no 
Remedy against the first Assignee, the privity of Estate 
being determined ; yet, that if it appears, as it did in 
tliat Case, that the second .Assignmedt was made in 
order to exonerate and discharge the Assignor of Rent 
due to the Lessor, that this Court will look upon it as a 
Fraud, and oblige such Assignor to pay the Rent in- 
curred in his timef notwithstanding the Privity of Estate 
being determined, and there being no Covenant from 
such second Assignor. The next Case is Philpot v. 
Hoare, reported in Atkyns{m); but best reported in 
Ambler (n). In that Case it was determined, that a 
Covenant by a Lessee not to assign without License, 
does not bind the Assignee of the Lessee under a Com- 
mission of Bankruptcy in case he makes a fair Assign- 
ment; and that, in that case the Assignment was 
fraudulent, and that the Assignee under the Commis- 
sion continued liable to the Rent after he had assigned. 
The. Fraud there was, that Mrs. Hoare, the Assignee, 
had made a sham Assignment of the Premises, having 
assigned to an Agent of her own, and received the 
profits of the Premises. Lord Hardwicke says, " If it 
had been proved that the Rent reserved had been too 
great, or that Mrs. Hoare had offered to surrender the 
Lease to the Landlord, it would have gone a great way 
with me." In Atkyns(p)j it is said that the Defendant 
was not only decreed to answer the Rent, but the 
fraudulent Assignment was set aside. In the present 

(m) 9Atk.a49. (o) P. MO. 

(ft) P. 480. 
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Casei an (^fer was made to iht Plaintiff to give vp the 
Leaseiand there is an undophted Assignment to f?oed; 
in that ease Posseesioo was kept for Mrs. Hoare ; in 
this Case, it is clear, after their Assignment, the Defen- 
dants did not keep Possession. That Case, tberefere, 
is no authority for the Relief prayed in this, 

Th^ Case of Vatlhni r.J>odmneJk{p\ is reiy strong 
to show how the Law ^UhxI before the Act of Pailia- 
ment It was there determined that, as at Law an 
Assignee of a Terra might assign, and thereby get rid 
of his sabsequeni Rent, and the Covenants which run 
with the Land, djhriiori he might do it in Equity. In 
that Case the Assignee, Dodetnede, offered the Landlord 
to give up the Lease, but he refused to ta}^e it; and 
thereupon he prevailed upon Laseellei, a Prisoner in the 
Fleet, for torn guineas, to take an Assignment, and 
Dod&mede assigned to him. Lord Hardwicke held De- 
d&mede to be liable in Equity for the Rent due previous 
to the Assignment, but not for Rent due after. Lascelles 
in that Case was quite as unfit an Assignee as Fhod in 
>n this. It was evident D^domede assigned merely to 
exonerate himself from future Rent ; and though he 
assigned to such a person, and paid him four guineas 
to accept the Assignment, Lord Hardwicke held, that 
the Assignor had discharged himself in respect of 
claims for Rent accrued subsequent to the Assignment. 
ValliaHt V* Dodmneie is referred to as an authority in 
Le Caujt V. Nask(q). 

The next Case is Tayhr v. Skumir), in which it was 
decided, that there is no Fraud in the Assignee of a 



(p) 2 Atk. 546. 
(9) a Str. laaj. 
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T^nn aligning ftv^ bis Jqierest tp whopi be plw^s, 
with a view ^o gf t rif] of a he^^, cdthougb such persQa 
neiiber t^k^ wtM^ PoQ8?s$iao, p«r i^e^s^ the Im^- 
Id tb»t Ca#e, ioftf C*t{f Jiutt ce J^^ says, <^ Tb« r^al 
Qll^tiop i^, wbelher the JHf<^ndaot9 cquIcI as#ig^ tQ 
wbpm tbey plea9ed» so as %q 4«stn)y their pwu Ji^hUitf ? 
If yp^ have no remady agaiast the Assigae^, you mu9l 
IpfBe yoar Rant, and get possa^sion of the Premises as 
soon as ypo cun. The only oase in which a question of 
Pmud could ari^, is, where the Assignor has kept 
ppS9^Qn pf the Premises* of wbioh he makes a profit, 
wd hf^ ipade ap Assigament to prevent responsibility- 
But even there, if the Possession he profiif^ble, there 
will always be something on the Premises for the Land- 
lord to distrain ; so that I doubt whether there cap ever 
besuph a thing as ^ fraudulant Assignmeptj and whethei 
an I^s\ie on such a point c^n ev^r be wel) t^tkei^- It is 
clear tbfit there is no fraud in ^s^igning to a Beggar, 
QT tp a person leaving the l^ingdomi provided the 
Assignment be exeputed before his departure. Thp 
Defendants had a right to divest themselves of the 
Interest, by the mere form of an Assignment^ which 
drives the Plaintiflf to take possession." It is quite 
clear, therefore, at Law and in Equity, that the Assign- 
ment to Flood is valid, and exonerates the defendants 
from the claim of R(;nt made by the Pl^intifF, unless 
the Act of the 49 Geo. III. c. 121, s. 19, makes any 
difference; and this brings me to the consideration of 
that Act. It is said that Act, where Assignees accept 
a Lease made to the Bankrupt, exonerates the Bank- 
rupt from any claim upon him for Rent, and therefore 
such Assignees, if they assign the Lease, are bonnd to 
assign to a responsible person, and that it is a Frand 
in them tp aisign to 9 Beggar. 
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Before the Act, it was clear they might assign to a 
Beggar. The Legislatare must have known that, but 
they do not proyide for sach a case. If it were intended 
to alter the Law in that respect, the Legislature would 
have expressed it, and have put Assignees of a Bank- 
rupt on their guard. It is not contended, that having 
accepted the Lease, they cannot assign, but that they 
must assign to a bona fide responsible Assignee. It 
is difficult to say who would answer that description, 
and in what way the character and responsibility of such 
an Assignee is to be estimated. The Act is silent on 
the subject, and must be taken to leave the Law as it 
was in regard to the right of assigning. 



This Clause of the Act was founded on obvious prin- 
ciples of justice. A Bankrupt deprived of all his 
property ought to be relieved from claims upon him. 
He has the Lease and all his Property taken from him, 
and it is but justice that he should be exonerated from 
the Rent. Lord Mansfield^ in JVadkam v. Marlow {$), 
cites, with approbation, an observation made by Mr. Jus- 
tice Yates, in Mayor v. Steward (t); viz. " As the Act 
divests him of his whole Estate, and renders him abso- 
lutely incapable of performing the Covenant, it would 
be a hardship upon him if he should remain still liable 
to it, when he is disabled by the Act of Parliament 
from performing it." In that Case of JVadham v. 
Marlow, it was decided, that Debt does not lie against 
a Bankrupt on the reddendum of a Lease for Rent 
accruing after the Commissioner's Assignment; the 



(s) See this Case in note 
(a) to MUk V. Auriolf i H. 
Black. 437, but best reported 
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Lessor^s assent to such Assignment being virtually in- 
cluded in the Act of Parliament authorizing the Assign- 
ment of the Bankrupt's Estate. It ^as, however, 
afterwards determined, in Mills v. Auriol(u), that the 
Bankruptcy of the Defendant could not be pleaded in 
bar of an Action of Covenant for Rent ; and in a sub- 
sequent Case, Boot v. fVihon (x), it was held, he was 
liable in Assumpsk. The Law could not remain thus ; 
and it was but justice that it should be provided, as 
this Act provides, that if the Assignees accept the 
Lease, the Bankrupt should be exonerated from all 
future claims upon him for Rent ; but such Assignees 
have still the same right of assigning over as they had 
before the Act. They derive no benefit by accepting 
the Lease ; if they find it an onerous Lease, damnosa 
hareditas, they have a right, and it is a duty they owe to 
the Bankrupt's Creditors, to assign it. The Bill must 
be dismissed ; but as the point arising out of the late; 
Act of Parliament, is new, I shall not give Costs. 
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Bin dismissed, without Costs* 



(ti) 1 H. Black. 433, and 
Jodgment Affirmed in K. B. 
4 T, R. 94. 



(j) 8 East, 311. 
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PILKINGTON V. WIGNALL. 

Novembei; lotfa, 

^^' I HE Order drawn up la this Case, (reported ^ip- 
^Zdc{ZZn ^ ^**'^ ^^ **^ *^ I>emurrer be aljowed, " <Mid tbatj 
mc^sU^e ^ P^iatiffs do pfiy up»o th^ ^id Defcodvus the, 
^PCTi on the aU Cort$ of tb^ said Demurrer, hejropd tbe sum of fi/. tb^ 
lowomrc (2f o i»U9l Co^ts of a Demitf rei^ to be tawd^ Scpt'" 
I^cmurrar. 

Mr. <4?^^ 90V moved, that tbe Order might b^ 
akeiedi imd thaft payment of the full Costs of the ^it 
mif^t be diteeted ; for that the Master, in x^mg thf^ 
C!ostc^ would not perb^pp oopsi4er hipiself at Ul^ty tor 
lax the Costs of •the Suit^ but only the Costs of ^gun 
ing the Demurrer. There is a difference of pnctici^ 
on this aatgept in tbe Maiden Offices* Lord Uotdjm^ 
ho oeaHetided^ in hia Gtn^gl Or4er{u\ n^eant, by iuU 
Costo^ that ibe Party, if the Coprt thoiyjht propel^ 
shoald <Mrder the Costs of the Suit, as well as of the 
Demminr. 

The Motion stood ovep, and afterwards, 

93d Not. TheViCE-CHANCELLon said, I am informed thai 

the Order made on the over-ruling of the Demurrer 
with full Costs, is according to the form that has been 
used ever since tbe making of Lord Ros$lyn*s Order.. 
I must, therefore, adhere to that form. In what manner 
the Master will act upon the Order is more than I can 
say. 

Motion refused. 

(a) 6 February 1794. Vide and the Cases cited in note 9 
Beames's Orders, &c. p. 456, to page 457. 
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>f ALCOLM and 9ther8 v. Q'CALLAGHAN and 

Olivers. 11th and s6th 

November. 

TpiS was a Pptitipp, fpun^pd on |l»e Ijf^Uer'? fleporf ByWiU,the 
ipiulp in this Cao^, 3i8jt ^^Iy i3i7, prftyipg, afooogst ^"'^P<^<lf 
q^i JttMogs, <hat it n^glij be pO!B6rrned; fqd $bat t^e ^'^^'f"'" 
r^t^ of C^i^v***" ^J^<^' "o*!^ »»ef Pat»iP»'9 WiH 9Q(| ^^ Danghtm, 
Cq^^U, mg^t b,e 4jtpl^pd. ,0 je pai^ <„ 

Marriage witk 

WfMfam ^(t]^9rdi^e Fptljft «f ChriHm W^m, late. <*« cwmwi* q^^»« 
CArt<(f<f» «^«ifflr<i>,>y bip Wi«, jstb fisy of Isfoy. 179a, ^^'J' "^ 
fOMogfi^ ptH^r ^Bfists, gavf .i«^ bfjjpieBthpd onto ^ ^^ Jj^^ 
two J^ugbtpcs, C^i^fp ^Pi^Pri, now the Wife of thie Aflp,„^OT«rriei 
Wi^ ^. ^- ^P*^, ««4 Mmk^h ^toi^»^, the smp 9^ tpithamtaU. her 

ofMarru^e, provided such Jilarri^gp.fhof^ be ha^mtti t^ '^ Smvhor. 
consent and approbation of James O" Callahan (the De- . ^J' " ^"*"^' 

fefl^^t) W imif i0fip* imc9 dpc««e«}»>» c*e(?u- "^^J^^^f 

tors thereinaftjir ffaine^I, jr tbfi .nimvqr f>f tA(W> //*» thtBaughter* 
Executors or Administrators; and he directed that they died before 
V»PJPi4 'fom* P'fiflkgh^f «'>d Htffrji Ljfi^t, ox ^e <to«.<5>->»e, or 
•Wyifflr.ef MvjB»Abw.Ej?«fflto'? 9' 44ff>'ffKtratof8»,8l>i?l!?14 ^"'""g' "^* 
fts ,4099 .^s ,^9pv<fR«ef)lJy a»^gl|t j^ aftfit ^^is dece^^e, lay '^"*^/^f'' 
oW ?p4.wy?|t tVP spiid tjvo suipf of 2,090/. jmd ?,o9pA oZgke^hoiUd 
V9W ff9Y^fpmat Qr ff^er good ^d rajd Sec^rjty .ojr g^to tkeSurvi- 
Sj^purjtips, foijac pames of theqi the ^ Jamr^ Q'CaJ- vor. One 
Igglff^fli^ f^>y I^fffg^t ^^ Suryivprqf thj^i^^his Daughter mar' 
f^ff^Xfm Of ^^\iasinXo]n, aftd sliou/fi ijay,^i}d spply "««' *^<^ 

^ «iv,Ww^8, Jptei;eft, /?nd ApRual .Pjroduoe tl^fijeof, '»«"(y-J5'". »«*- 

ott/ ctmitnt\ held^ 

tie WM iiof aUkled to the Lf)^acy .-^Queiy, Whether a second Marriage with 

€ometu^9tml4 9tai^ har to theJLgga^. 

A A 2 
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for or towards the maiDteoance and 'education of hi^ 
said two Daaghters, Chrittian Stopford and Elizabeth 
Sfopford, until' their respective Marriage with such 
consent as aforesaid; and it was bis Will^ and he did 
also order and direct, that if either of his said two 
Daughters should depart this life before she should be 
married with such consent as aforesaid, that the Part 
or Share of her so dying, together with the Interest and 
Dividends thereof, should go to and be paid unto the 
Survivor of them, in the same manner and at the same 
time as he had thereinbefore directed the original Be- 
quests to her to be paid ; and in case both said Daugh- 
ters should die without being married with such consent 
as aforesaid, then be ordered and directed that the said 
two Sums of 2,000/. and 2,000/., and the Slock, Funds, 
or Securities in which the same should be laid out and 
iavested,. should sink into and become a pari of the 
residue of his personal Estate. 



Jama &Callaghan and Henry lAfsaght were ap- 
pointed Executors of the Testator's WiD. 



The Testator made a Codicil to his Will, 21st May 
3798, iauoaaterial to state. He also made another Co- 
dicil, 9th July 1796, and thereby, amongst other things, 
gave to his two Sons William and Philip severally, th 
Sum of 3>50o/., after deducting from each Legacy such 
sum of Money as he might have expended in the pur- 
chase of their Commissions severally; such Legacy to be 
in lieu of the provision made for them by his said Will : 
And he thereby confirmed the Legacies given to his 
,wid two Daughters Chmtian and Eliifabeih Ste^ord 
by his Will ; and directed that the Legacies which he 
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jiad bequeathed to the above two Sons and two Daugh- 18 17, 

ters by his said Will* and that Codicil, should go and be 
possessed by the Survivor of such of his Sons who \ . 

should die before the attainment of twenty-five years, and, ^ 

of such of his Daughters who should die before such O'Callagbait 
Age, or Marriage with the consent of the Trustees men- and uthen. 
tioned in his Will and Codicil. 

The Master, by his Report, stated that Christian S/op- 
ford (now JVyatt) married without the Consent of the 
Trustees and Executors; but that soon after the Marriage, 
the Trustees and Executors approved of the Marriage, 
.and became Trustees of a Settlement made after such 
Marriage. 

Sir Samuel Romilfy, and Mr. Bell, in support of 
the claim of Christian Wyatt. to the Xegacy : — 
The Marriage of CArts^uui S/og/br J, though not an 
improper match, was certainly without Consent ; the 
question is. Whether, under the Will and second Codicil, 
she was not entitled to the Principal of the Legacy, 
she having attained tweuty*five. To the Interest of 
the Legacy during her Life, she is clearly entitled. It 
is difficult to contend under the Will alone,' that having 
married without donsent she is entitled to the Principal 
of this Legacy ; but taking the Will and second Codicil 
together, which partially revokes the Will, by a Bequest 
inconsistent with the terms of the Will, she must be 
considered as entitled to the Principal of the Legacy, by 
having attained twenty-five. 

The Will directed the sum of 2,000 /. to be paid to 
ibe two Daughters on their Marriage^ with the consent 

A A3 
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^ 1817. of the Testator's Tnistees and Executors, ortteSnrritbr 

• . .' ^ of them ; and the Interest of tlie Legacy is in the fhcin 

rf^^^ ^^^^ *° ^^ appllfed for their edufcation and iliairitenancfe ; 
^ ' arid if either of the Daughters died before Marriage with 
6'Callaghan Consent, the Legacy of such so dying Was to go to the 
'and others. Survivor; but by the second Codicil, thfe Tesbitor di- 
rects that the Legacies given to the Daughters should 
go to the Survivor of such of his Daughters who should 
die before twenty-five, or marry with Consent. This 
atnounts to a tiew Bequest, aud entitled her to the 
• Principal of the Legacy when she should many With 
Consent; or wheti, marrying without Consent, she should 
ittiaiu twenty-five. These Cdddttibns in restraint Of 
Marriage are always considered as odious; and the Court 
will endeavour, if possible, so to construe a Will as to 
. avoid a ForlFeiture. Onfe of Ihfe DaughteA {EK)uibeth 
Stapford), who ik unmarried, and attained twenty -five, 
lias had the Principal of her Legacy |)aid t6 her. If the 
Coti^t cotisidert th6 Will as unafife'cSted by the Codicil^ 
k'till the condition inay be ^erifortnted, for she has all htr 
^ tAk to peiSform it ; and if her present Hukband diefe, and 
ibe marries again with Consent, Uie will tie edthled to 
ihe li^gacy. 

the !SbKci(or General and Ml-, ^itfch'd, cbntruy^ 
it is time that Cbhditi'onB of this liaiture are h6t 
favoured ; bat whe'n 'a Legacy is give* Over in cage of a 
Marriage Without Cott8Cn*t,'the Legatefe ovier has an equal 
claim to the carfe of the COurt, ^ith the cowditiobal 
Legatee. It is admitted, that unfl^r ihe Will CkrUtiiiH 
Wy€ttt cannot claim this Legacy ; for a Marriage with 
Consent Wifts a (condition i[>recdd6nt, '^hich ihe i^as bOund 
' 1o j)Crforin tcfbre ^he cotdd ^be '^icrtitl^. ^o the Bd- 
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^ensii and Dividends of the Legacy she is entitle 18 17, 

^ring her Life> but no moi'e. Thbtl as to th^ second 
Codicil :-^it confirms Ac Will} hot hds it intrbd6ced a mj/^y^w^ 
new period at which the Legacy k to be ^id. Th^ ^^ 

Codicil provided for an event not mentioned in the O'Cablaorai^ 
Will, od the happening of which it was to gb over; viz* and ^h^tk 
^jing nnd^r twehtj'S^five. Under the Wifl^it was gi^en 
oter on the eveiit 6f dying without baring married 
with consent; but by die Codidl, it is also to go o$*er 
on dyirig before tweDty-fi^e, without having been aanried 
with Consent. The tiode prescribed by the WiU when 
the Legacy is to be paid, is nofl: at aU afibcted by the 
CodidL Possibly, if she had reioained uttfaarrked, abe 
-would, on attaining twenty-five, hare been entitled ; and 
it mky become k qiiestion, whether, if she tlianiea i^n, 
and with Consent, shfe is entitled to the Legacy; but 
the question now is, whether she is at present entitled 
to the Legacy. Cleatly, kht h not. 

The VicfrCvAVCBLLOB: — 
Upoh the words erf* thi^ WiH, Mm. ^nfT OMirtot 
^im the Legacy. If there bad been no BetftfeSt ovef^ 
the restiiction would hate been void; but ttfeverbaitig 
a Bequest over, on failure of the performance of the 
-condition on which the Legacy is given, the condition 
must be performed to entitle her to claim the Legacy. 
The intent is clear. Marriage with Consent was a con- 
dition precedent, to be performed before the Legacy 
became payable. A Consent subsequent to the Marriage 
does not satisfy the words of the Will. 

The second Codicil shows thioughont the Testator 
Jtill entertained the same idea he expressed in his Will 
A A 4 
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^^^'^' , tts to a Marriage with Consent. He expressly confirmf 
his Will, and could not therefore mean to revoke iU 

and ^ th^** If it were true that the Codicil gives the Legacy at 

^^ * twenty-five, though there was a previous Marriage 

O'Callaohan without Consent, that would pro tanto be a revocation 

and others, of the Will instead of a confirmation. The Will and 
Codicil must be construed together. In either of two 
events the Legacy is to go over ; but in one event only 
can she claim the Legacy; if she dies under twenty-five 
unmarried, it goes over ; if without maniage with Con- 
sent, it goes over; if she married with Consent, she was 
to he entitled. The gift over in the Codicil, if she died 
before twenty-five, was not tantamount to a gift to her 
in all events, on attaining twenty-five. The intention 
of the Codicil was to keep alive the Condition on which 
the Lq;acy was given in die Will. 

It is not necessaryto decide whether a second Mar- 
riage with Consent, would be a performance of the 
Condition ; it is sufficient to say, she is not now entitled, 
not having performed the Condition on which she was 
to take the Legacy. She is entitled to the Interest of 
the Legacy for her Life^ but not to the Principal, 
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HUTCHINSON v. MARKHAM. 

An order Nisi had been obtained to dissolve an In- ^S^^ November, 
janction upon the coming in of the Answer and Ex- ^^,^ ^^ 
ceptions were shown as Cause. The Master repotted ^^^-"^ 
the Answer sufficient InftmetimT^ 

the coming in. qf 
Mr. Tinny now mcyfed to dissolve the Injunction Me Answer, ad 
absolutely; referring to Hindis PracHeeia) to show Exceptions are 
the Motion was necessary. shnm for cause, 

. and the Master 

Mr. Trower^ contra >^ •• ^ m • a 

* Answer sufficient; 

The Motion was unnecessary. Upon the Matief^B the Injunction is 
reporting the Answer sufficient, the Injunction was im- thereupon dis^ 
mediately dissolved, without further Motion. sohed, and no 

further Motion 

TheViCB-CflANCELLOB:— necessary. 

I apprehend the Practice to be that, the Injunction 
it dissolved, in consequence of the Report^ and that a 
fiarther Motion is unnecessary. 

jV. J5. — Mr. Walker, the Register, being referred to, 
confirmed His Honoris Opinion as to the Practice. 

Motion refused (6). 

(a) P. 598. Lord Hardwicke, in Peyto v« 

iff) S. P. determined by Hudson, March 1754. 
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.1017. ^tbeir joint and several Bond to the Proprietoni of Bat' 

ierua Bridge^ to secoTe the payment to them of the sum 

-n .of 5|Opo/. the same to be paid to certain Trustees on or 

CoMPAKV before the ist of March 1810, and to be laid out by 

V. rtbem in the purchase of Stock, to accumulate until the 

Earl Spbncx&, intended Bridge should become passable, and to be then 

and others, p^j ^^^^ ^^ ^e Proprietors of Battenea JBri%e; and 

that the Committee should also agree to secure to the 

Proprietors of BaUenea Bridge the reipayment of 2soL 

which, as they alleged, had been expended by them in 

their opposition to the said Bill; — ^That accordingly a 

joint and several Bond, dated 16th May 1809, was 

executed by WiUiam Robert Brown and others. Members 

of the Committee of Subscribers, whereby they became 

bound to the Pefendants, X H. Tritiom^ J. Jortin, and 

James Juriol, the Trustees appointed by and acting on 

the behalf of the Proprietors of Baitersea Bri^e, in 

the sum of 10,000/. with a Condition for payment of 

5,000/. on 1st May 1810, with a de£easance or proviso, 

that in case the Act should not pass into a Law during 

the then present Session of Parliament, die Bond should, 

at the end of such Session, be delivered up to the 

Obligors to be cancelled; but if the Act should pass 

into a Law during that Session of Parliament, the said 

Bond should be in full force: — ^That in pursuance of 

such arrangement, the Obligors executed an Indenture 

or Peed of Covenant, of the same date as the Bond, 

between the Obligors of the one part, and the said 

Trustees of the other part, whereby, after reciting the 

Bond and Defeasance, the Trustees covenanted, on the 

receipt of the 5,000 /• to lay out the same in the Three 

per Cents, in the joint names of four Trustees, two to 

be nominated by the Vauxhall Bridge Company, and 

iwo by the Proprietors of Battersea Bridge ; and that 



Vavxhall 
Bridge 
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such Trustees should stand possessed of the said Three , ^^^'^' 
per Cents, upou Trust, to accumulate the Dividends 
until the same should, by virtue of the Trusts thereinafter 
contained, become transferrable ; and when and so soon ComVa v r 
as the said intended Bridge should be completed for ^^ 

the passage of horses and carriages, upon Trust to EarlSpsNCia, 
transfer the Three per Cents^ with all Accumulations, unto and others; 
the Proprietors for the time bemg of Battersea Bridge^ 
or to such Persons as they should appoint ; but in case 
the intended Bridge should not be built within the time 
prescribed by the then intended Act for building the 
same, or within any further period of time to which 
liberty should be given by Parliament for building the 
same, or the completion of said Bridge should be wholly 
abandoned by the intended Fauxhall Bridge Company, 
then the Trustees to stand possessed of such Three per 
Cents, and accumulations thereof, in trust for the said 
■ Fauxhall Bridge Company, and to transfer the same 
accordingly : And it was further agreed, that upon the 
investment of the 5,000/. in the purchase of Three per 
Cents, a Declaration of Trust should be executed by the 
Trustees: — ^That in further pursuance of the aforesaid 
arrangement between the said Committee of Subscribers 
and the Proprietors of Battersea Bridge, a certain other 
Bond, dated also the said 16th May 180^, was executed 
by the said Trustees, whereby they became bound to the 
said John Henton Tritton, John Jortin, and James 
jiuriol, in a penal Sum conditioned for the payment of 
250/. on the 1st day of November then next: — ^Tbat 
the on]y Consideration for the execution of said Bonds 
and Deed of Covenant was the engagement made and 
entered into by or on behalf of the said Proprietors of 
Battersea Bridge, not to oppose the said intended Act 
of Padiament for the boildiog of Fauxhall Sridgei 
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leiy; and ibat ia ofider to pievept any ol^ecuoa Aat migjfa^ 
arise ftom the btfiMe«fQeatiooe/l arrangsoieat^ it waf 
B^'^^^^ stipdbted aad agreed tba;t the same abouM be, and was 
C9yP49T "^ fiuzty obncealed irom the knowledge of the Le^^ture t 
^. That after the ezeciUioii of the said Boads and Deed 

£fM4 ^PBNciia of Covenaat, and in coaaequenoe thereof, ik^ Prpprie^ 
and others* tors of Battertea Bridge diacoiitiauied their opposkiaa 
to the said proposed Vauxhali Bridg£, and a fSiti was 
accoidinglyy in the Session of Parliament ending ia 
1&09, introduced, and passed into a Law» undcf the 
Title of ^ An Act for building a Bodge apross the RWqr 
Thames^ from or near VauxbaU Turnpike/' &c. The 
Bdl then set forth the pro^sions of this Act of PaiUa- 
;ment, in which was stated the Money to ihe r&iae(l, She 
mode of raising it, and the manner in \i(hiah it was to 
be applied ; hut in which no Sum was appropriated in 
satis&ction of the Claims of the BaUenea Bridge Com- 
pamf. The Bill then stated, that the Committee ap- 
pointed under the powers of the Act for mfinagingifae 
affaiGB of the Company, acting under an erroneous con- 
ception of the powers granted to and the duties imposed 
on them by such Act, and thinking themselves hound 
to carry into effect the arrangement made with the 
Proprietors of Battersea Bridg/Sy caused the Sum of 
250 i. secured by Bond hereinbefore secondly meationad 
to be paid to or for the use of the said JBarl Spencer, 
T% Cobb, &c. the said Proprietora of Batterua Bridge, 
on or about the 27th Nov. 1609, out of the Monies 
raised under the authority of the said Act ; and a)so 
caused the further Sum of 5,000 /. further p^irt of the 
Monies raised under the authority of the said Act, to 
be invest in the purchase of 7,117/. 8<. Three per 
Ceni. Annuities, in the names of the said Johm UefUdn 
iWr^afi and Jumes J^mol, the Trustees named aad 
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aplkomtdi by ibe Pfoprieitors of BaUertBa Bri4g€f bxA ifi9. 

Hemy Thomion, then of Battpnea Miuy in (he Gou&Ijf 

of Sur^^, £«qugre, and lieofy JBa(i:i%, of Lam&eM, uDi ^^^^^ 

the same County^ £squire, Trustees iiamedl oxkd fippointoi Qqu^^t 

by . Plaintiffs ; and tiiat thereupon a cerlain Deed or „. 

Ifidealaiei 14th day of May 1810, was execulisd by ib« Earl Skkobm 

said Umy Thornton, Henry Buckl^, John HtntM aad others. 

TritUmf and Jatmu Jurioi^ declaring iht Trasts iipoA 

which the said Trustee and the Survivors and $uryi.voff 

^f tbeio^ and the Ex^utois and Administrators of snok 

Snrvi;iror» were to stand and be possessed ^of th^ mi 

Sum 9i 7^^T^* 8^ Thre^ prr Cent. Amwtifih fflwl 

wb^cb Trusts were popforiiiajble to the pri>vi9iiEin9 

b^^iob^&re stated tP be contained 19 the said D^ 

of Covepaj|t&: — Ik^ shortiy after, the said Act wg^ 

passed, the Qpo^iaitte^ thereby appitintAd prpqft^cyd tp 

canry thf said Kpdferta]|;i9g iqto effects aQd the Pridgi^ 

il 90W ere(:ktQd ;--That the said Hmry Thomt^n^ on^ .pf 

the fquf Trust^ei^ in whose naxoe the sfune Stock wa4 

iffvf^t^d for the purpose aforesaid, died, lefiving the sa^ 

Hmty Bidkk^i J. H. TriUon, and ^ames 4uriol^ kili 

Co-Jruft^ him surviving ;-^7hat the Dividends pa 

^he Sum of 7,1x7 /• 8 s. Three per Qent. Ammti^jBq 

yiveste^ as afo^aid in the pames of the j^aid fpiv^ 

Trustees, and the fiQpuniulations thereoj(^ were frpiy 

time to time laid out in the purchase of the like Stock 

during the life-time of the said Henry Thornton ^ m4 

such accumulatiOQS, together with the said priginai 

Sum, amounted, ^% the time of the death of the said 

fienry Thornton, jtp the Sum of 8,597 '• ^5*- ^ ^ ^' Ba/lf* 

Threeper Cenf. jiun^Utw \ which Sum is now standing 

in the Books of the Governor and Company of the Panfc 

j^ England, in the joint names of the said John Ifenton 

Jritton^ Jams A^iviol^ Henry Thornton, and Hen^ 
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Bvlkley\ and the Dividends wbicb have accrued on tiie 
said last-mentioned Sum, and on the accumukttions 
thereof, since the death of the said Henry ThorrUony have 
been laid out in the purchase of the Sum of 585/L 8 s. 
4 d. in the same Stock, and such last-mentioned Sum is 
now standing in the names of the said surviving IVustees, 
John Henry Tritton, James Auriol, and Henry Buckleyp 
in the said Books of the Governor and Company of the 
Bank of England, and that no part thereof has been 
sold out by the said Defendants, George John Earl 
Spencer, John Henton Tritton, &c. who are now the 
only Proprietors of Baitersea Bridge; but that they 
threaten and intend to apply to the said surviving 
Trustees to transfer the said Stock to them, or to sell 
the same, and apply the produce thereof to their use : — 
That the Proprietors of the said Battenea Bri^e will 
not receive any injury or damage whatever from the 
building or using of the said Vauxhall BriJ^\ or if 
otherwise, such injury or damage will not amount to any 
thingsolargea Sum as 5,000/. : — ^ThePlaintiflb they were 
advised and insist that, under the circumstances afore- 
said, the Agreement entered into by and betweeathe 
said Committee of Subscribers and the Proprietors of 
Baitersea Bridge, for the purpose of inducing the said 
Proprietors of Battersea Bri^e to withdraw their oppo* 
sition to the said Act of Parliament, was and is a Fraud 
upon the Legislature, and contrary to public policy; 
and that the application of the money raised under the 
authority of the said Act, to the performance of such aa 
Agreement, was directly contrary to the provisions and 
intentions of the said Act ; and submitted that the said 
Deed of Covenants and Declaration of Trust, aud the 
said Bonds, having been obtained under the circum- 
stances aforesaid, are not binding upon them, and that 
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tb^r^fote the said Deed of Covenants and Deelaratioa 
of Troft ought to be delivered up to be cancelled ; and 
the aforesaid Stock and all accumulations thereof ooght 
to be transferred to Plaintiffs; and that the aforesaid 
sum of 250/. ought to be repaid to Plaintifb, with law- 
ful Interest thereon fitom the time when the same was 
paid, as before mentionedi 
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To this Bill a general Demurrer was put in. 



Mr. Hari, and Mr. Heald, in support of the De^ 
murrer : — 
* Lord Spencer and his Co^wners of Battenea Bridge 
intended to oppose the Vauxhall Bridge Bill; they 
claiming' a Compensation in respect of the probable 
injury the Batiersea Bridge Proprietors would suffet 
from the erection of the new Bridge. A Compensation 
was considered as reasonable in the House of Commons, 
and a Clause was there introduced to secure it; but 
when the Bill went to the House of Lords, some noble 
Lords, as the Bill states, but not naming them, on the 
second reading objected to the Clause for Compensa«- 
tiion. Upon this, to prevent delay in the passing of the 
Bill, or the possible rejection of it, nine individuals 
forming the Committee of the Subscribers, agree to pay 
a sum of Money to Trustees, upon the Trusts stated in 
the Bill. The Act afterwards passed. Now, the 
Vauxhall Bridge Company say, the Money so deposited 
IS the Money of the Contributors, and ought not to have 
been so applied. , Suppose, in so applying the Mone}^ 
there was a breach of Trust, yet that does not entitle 
these Plaintiffs to call back the Money. The Defen- 
dants had nothing to do with the rights of those who 
Vol. IL B b 
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181T. maie ibe Agreeaieot. If tbey did wsoiigi thtj ^e 

' liable to their Catui's que Trutt ; the revedy 10 agiinst 

Vaozball iiieoi. Notbiog cati be mare iinpriiicipled than the 

Mpos elaim of this Mosey Supp«^ it was a corropi 

^^ Agreement, yet having paid the Mooey, they oaanot 

Carl Spekcrk recal it. The Agreement vod €i;iecuted twelve yean 

and others, ago^ and acquiesced in ever saace* It is the 6rst time 

that this Coart has been called upon to redress Frauds 

upon the Legislature. If there was any Fraad, they 

are pariiceps criminiSf and the maxim tnelior est candUio 

pwridentii applies. 

Sir S. Ramiify, Hit. Belt, and Mr* WingJUU! in 
support of the Bill :— 
The Agreement in question was, to do tliat which 
the Hoase of Lords thought ought not to be d9ne. It 
is a Fraud on persons executing a public Trust, who 
supposed the Claim of the Vauxhali Bridge Proprietory 
had been fairly withdrawn ; instead of which, a seopet 
Agreement is made to pay a sum of Money for with- 
drawing the objections. It is a transaction contrary 
to public policyi and such as this Court will resciud. 
The Legislature has directed how the Money levied on 
the Public by way of Toll is to be applied ; and it 
would be a misapplication to apply any part of it in 
payment of this 5,000/. The Agreement was not mad^ 
known to the Legislature, but was studiously coocealedi 
and in that consists the vice of the Contract. As to jNir- 
ftc€p5 crimims, it do^ not apply to the PlaintiS. The 
present PlaintiA are not the persons who made the 
Agreement; but if they were, it would not be an objec^ 
tion ; for in cases of this descriptioQ, persons concerned 
in the transaction m&J <et it aside. In Neviile v. JVil^ 
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ldmon(a), tori Tliurhm citeft several Cat^ to shsir isn* 
that velief Willi b^ giten la a imrfy whe was patticqm " 
cfhnmis; and bb Lo^dsbip exprcMca it as a genera! ^^^^-^^^ 
role, that in all cases where Money is paid for an im* CoufAmt 
kwfol parpose, the party, thotrgh partieefi crirtmiBi y. 

may recover it back again. There are Yariotis CaseB tit Earl SrEircsK 
which Contracts have been set aside as eontrary to sndothersv 
public policy; ATorWr t. MCullockifi}, Hanninglom r* 
Du42hai€Hfi\ and the Gases of Marriage Brocage 
Bonds. 

Mr. Hartf in Reply >^ 
Cases of Marriage Brocage Bonds, or of Money 
given for Appointments to pfrblic Offices under Govern-* 
nent, stand on different grounds from this Case. It 
was never determined that such an Agreement as this 
was contrary to pnblic policy, or sndi as ought to b^ set 
aside. 

The VicE'Chancblloh : — 
If any relief can be obtained upon this BiH, the 
Demurrer cannot be suMained. 

The Proprietors of Vauxhall Jbridge are incorporated 
under the name of the " Vauxhall Bridge Company \* 
and the object of this Bill is, the restoration of Money 
placed in Trustees hands, and to prevent its being paid 
to the Proprietors of Battersea Bridge, The Act ap- 
propriates the Money to be received by Toll from the 

(a) In Appendix to 1 Bro. (now Lord Redesdalt) who 
C. C. p. 547. The Report of gave it to Mr. Brav^n. 
thisCascwasby Mr. Mitford (5) AmbL 432. 

(c) 1 Brp.C. C, 125. 
B B 2 
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i^n^ ^ Bridge to certain purposes, and whett such purpose»are 
answered the Toll is to ceaae. The Pablio, therefore^ 
B DOE -"^^ ^ great interest m this concern ; and it was im' 

Company portant that the Subscribers and the Legislature should 
f), be fully apprised of the manner in which the Money to 

Earl Spbvcee be raised by the Toll should be applied. The Act is 
aad others, silent as to any remuneration to the Proprietors of 
Battenea Bridge. The Subscribers, therefore, to the 
Fauxhall Bridge are justified in representing that their 
Money is about to be applied for a purpose not sanc- 
tioned by the Act. The Fauxhall Company, acting 
upon the Agreement with the Proprietors of Batiersea 
Bridge, made before the Act passed, pay the j,ooo/. to 
the Trustees; in so doing, they considered perhiqis 
what they were bound to do as gentlemen, rather than 
what they were under a legid obligation to do ; but the 
Piaiotiffs represent that they do not consider themselves 
413 bound by that Agreement, and insist on the Money 
being applied to its proper and legitimate purpose, 
4iccording to the directions of the Act. The Agreement 
was secretly made during the pendency of the Bill in 
Parliament, and that secrecy is the great ground of 
objection to it. If the Battersea Bridge Proprietors 
considered themselves as entitled to compensation, they 
fihould have submitted their claims to the Legislature, 
which would have decided the great question, whether it 
were proper to compensate persons who might suffer 
from the building of a new Bridge, a great work for the 
public benefit. The Bill, when it passed the House of 
Commons, contained a Clause for the remuneration' of 
the Battersea Bridge Proprietors ; but that Clause was 
objected to on the second reading of the Bill in the 
House of Lords, and in consequence the Bill was with- 
drawn. The Agreement in question is then secretly 
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entered into, and the Clause being stnick out, the Bill 
passed. In all Bills, whether of a public or private nature, 
when a recom pence is to be made to individuals, it is 
always provided for in the body of the Act, and for two 
reasons : one, that the matter may be publicly discussed j 



T817. 



Vadxhall 

BatDGB 

Company 
p. 

the other,thatPariiamentmaysupplyafund,outof which Earl ISmnceii 
the recompence is to be given* The Legislature and the ^^^ others. 
Public must have supposed the claim of compensation 
was given up, and that the Money to arise from the Tolls 
was tor be applied as* the Act directs, and not in dis- 
charge of the M bney secured by this secret Agreement^ 
If the Compensation had been publicly insisted upon; 
the* Legislature might have passed the Bill without 
regarding the Claim, or if they thought it a proper 
Claim, might have refused to pass the Bill, on the 
ground that the satisfaction of the Claim would be too - 
great a burthen upon the undertaking. The object of 
the Agreement was to prevent an opposition to the BiU .- 
in Parliament, and it was to be concealed from the 
Legislature. Such an underhand Agreement was a 
Fraud upon the Legislature, and contrary to principles 
of public policy. The Contract was invalid. It falls 
within the principle of the Cases that have been cited: 
This, therefore, being a Case in which it is probable 
relief will be giveA at the hearing, the Demurrer cannot 
be sustained. 

Demurrer over-ruled. 
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1317. 
> >^ ' 

M^GHIE V. M^GHIE. 

13th and 19th j% 
Decei^^* X)Y Articles of Agr^^went, ia coatempiatioa of Mar^^ 

AF^aerioep' riage, 37* December 1779, hutween Mobert M'Ghi^ 
point a Sum qf ^^i^qe deccwed) of the first part, &izaheth Pcmerajf 
Monty in iuch jj^^^ f^y^ inteRded Wife) of the lecood part, and 
Shares as the^^ Trustees of the third pert, it was, an|oiig3t otbci pro- 
t^ proper ^1*^08, agreed by Robert M'GAie, that within one yeac 
amongit ku ' * Term for low year^ in certain Freehold Estatef 
Children: the ihoald be conyq^ed to the Trustees; the nses of which 
Money io ap- Term, amongst other nsesi were dedaied to be, '^ that 
pointed iobe paid jj| ^ase there should be one or more Child or Children 
li'^rf !r^^' ^^ ^^ intended Marriage, then that the Trusteei, their 
^ ' ^ Executors or Admiaistralors, should, either in the life- 

that age or Mar- ^we of »?dd fisob^rt ^GAte, with his Consent or other* 
riage, if the Jp' wi^, but not till after his decease, by demise, ^ale, 
pointor should pr mortgage of the Premises, or any part or parts 
be then deceased: jheregf, or by such Other ways and means as they 
^ lT"^' V ^^^^^^ ^^ fi^ '^^^ *^ ^®^y ^^^^ portion or portions 
death Two of ^^^ ^^^ Children of said MarriagCjj as thereinafter men^ 
the Children ^ tioned } (that is tp Wj) *^ ^^^^^ shpuld be bfit one 
having attained Child of the wd ip tended Marriage, and snch only 
twenty-one, died Child should be a Son, the sum of 6,000/.^ and if such 
hrfore the Ap- only Child shpuld be ^ Daughter, the sum of 3,000 /• 
^®'"' ^'"^ for the portion of such only ChiW, to be paid to such 
* , . " only Child, being a Son, at his age of twenty-one 

fl^g,^ years, and being a Daughter, at that age or on the day 

of her Marriage, which should first happen; if the said 
Robert M'Ghie shall be then dead ; but if he be living/ 
then within three calendar months next after his de- 
cease ; and if two or more Children^ then the sum of 
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Sfidoh feu- tfaeifpcMrtioDSy to be paid, shared, and divided 18]7« 

ankOBgst such, two or more ChildreB, in such parts and ' 

pcoportionsy naanoer and fornix as he the said Robtrt "^ ^"^^ 

3fGAJe (deceased), or the sard Elizabeth Pomeroy Bruce j^ftQH 

(IB case she shall survive him, and before the Children 

of the said inteiMUd Marrii^e shall attain to the age o£ 

twenty-ooe years^ heiag Son» ov being Daughters at 

that age oi day of MaiTiage> bj any Wfiting or 

Writings under his or her Hand and ^al, and attested 

by two or more Witnesses, or by his oi her last Will 

aM Testamei^ in writing, ta be by him or her signed,. 

sefdsd, and pnbUshed^ in the pnssen^ of the like •um*^ 

bev of Wim^fBsesa shonlA Hiia&cx^ limit or appoini« and 

t^ ba paMt tbcm, being Sons, at their respective ages of 

ti^epigr^PM yean^ or. being Daughters^ o^ their attain-^ 

ing t^ the said age, oc on theijr Marriages respectively, 

^bkH shottld &rsl ba|^pa0> if said B^ibert UGhie should 

bit then dead ; but if be b« then living,, then a| the end 

qf three calendar moatba next after his decease; and 

in default of such appointinenl, then said 6,000/. to be 

paid to and be equally divided amongst them, share and. 

shMe alike, at ttie times aforesaid; and in case any of 

sneb Children shonld die before his her, ov their attain- 

mant as aforesaid^ then the portion or portions^ share or 

s)iaits» of bim» hec or litem, so dyiog,, should go and. 

renstia to the Survivors ar Survivo* of thmn, siiiare and 

thaoe flUke; but aewthekss^ no one Pa^ighter of the 

said intended Marriage should have more than the sum 

of 3iOOo£. for her portion ; and if all such Childrea 

should die before their attaining their respective ages 

or daya of Mairiage as aforesaid^ then tbeis respective 

partiena toceaae^ wd ool be pwi: And upon further 

Trusty ibat the Tnisfte^ tboir ExecuAors oc Admini*- 

BB4 . 
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1817. strators. •hould, out of the Rents and Profits of sa«f 
M'G Premises to be settled, raise and levy, afier tbedecease- 

^^ of said Robert M'Ghie, such yearly Sum and Sums for 

ArCiiiE.. the maiutenance and education of such Children, in the 
meantime and until their portions shooFid become pay- 
able respectively, as to the Trustees should seem meel> 
sHch yearly maintenance not exceeding Interest on the 
portipns of such Children respectiyely, afkt the rate 
ol* 5 /• per Cent per Anmtm. 

"pie intended Marriage took place ; and by Indentures' 
of Lease and Release, 26th and 27th December ifiiy 
(being a. Settlement expKssed to be made in pursuanee 
<^ the Articles) a Term of 1000 years was limited to 
Trustees, upon Trusts in some respects differing from the 
Articles; but as, it was ^eed that so far as the Set* 
tlement differed from the Articles it was untenable, and 
that in taking the opinion of the Court, its decisioR 
must be founded on the rights given by the Articles^, 
it is unnecessary to state the terms of the Settlement.. 

There was Issue of the Marriage, the Plaintiffs, Jmmt9 
M'Ghie, W. M^Ghie, T. M<Ghie, and J. P.MGkie; and 
the Defendants, R. MGhie,-C. W. U. M'Ghie, J. R. 
M'Ghie, and also John M^Ghie and H. B. M'GhiB^ 
who both died in the lifetime of their Father Robert 
M'Gkie, but wIk) severally lived to attain the age of 
twenty-one years and married; and there were other 
Children^ all of whom died under age. 

John MGhie and H. B. M'Ghie, who, as before 
stated, died before their Father, left, the one his Wife- 
and al&o a Son named R» Jii'Ghie, and resident out of th& 
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jttrisdictiotl' of the Court; and the other, a Daughter 1817..- 

Elizabeth M'Ghie, and the Plaintiff Jrm M^Ghit bitf "" 
Widow, who took out Letters of Administration. 



Robert M*Ghit the Father, by his Will, 27th Sep- 
tember 1814, executed and attested in the presence of 
two Witnesses ; after reciting that by said Indentures 
of Settlement a Power was reserved, enabling him to 
dispose of said 6,000 /• directed to be raised by the 
Trustees therein named, amongst his Children, attaining 
respectively, being Sons, the age of twenty-one yean, 
or being Daoghters, that age or day of Marriage, which 
shoiild firdt happen. He said Testator, in pursuance of 
said Power, appointed that the sum of -2,060 1, part 
of said •6,000/. so to be raised as aforesaid, should,' 
when the same should be raised, together with the In- 
terest to accumalate and become due thereon, kl and 
after the rate of 5 /. per Cent, per Atmwn, to be calcu- 
lated from the time of his decease, be paid to his Daugh- 
ter said Defendant Janet Fomfroy HtGHe, on her at- 
taiuing the age of twenty-one years, or day of Marriage^ 
which should first happen, the Interest to go for her. 
maintenance, education, 8cc. as her Mother should 
direct; and that the residue of said 6,000/. should be 
equally divided amongst all his other Children living at 
the time of his decease, who being a Son or Sons should 
attain his or their age or ages of twenty-one years, or 
being a Daughter or Daughters^ her age of twenty-one 
years, or day of Marriage, which should first happen ; 
if more than one, share and share alike. 

At the Testator's death, the Plaintiff Jamu M'GMe, 
Md the Defendants Robert HHGhie (the Son) and 
C. fV. M. M*Ghie, bad attained twenty-one years^ but 
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^*t'^' . the other ChiUbea, then IWing, were under ^t 



V. 



U'Gifie. The Bill pf^ed, that the righu of the Plaintifi and 

the other Cbildrea of JUeUrd M'Ghk, deceved, and 
of the PlaiDtiA Richard B. Ward and Anm M'Gkk, 
in right of said Janatham M'Gkk and Bugh B. MUkie 
va^pectively, lo and in said tnia of 6/}ool. to be rinsed 
and applied under the Truats of the Term^ might be 
a^jodged and detennined; and particoJariy that tiie 
AppoiQlmetii made by the Will of Roberi M'Gkkf da^ 
cMied> might be declaied ?oid; and that it might be 
deokured that the said sum of 6^000 <« oe^t to be paid 
and divided to and amongst the Plaintifi and the otbcr 
Cbildmn aforesaid (w socb of them as should attam 
irested Isteieste tharcin) and the Plai«lifla JR. B. Wmd 
and Ann i&Gkk, in tight of said JoaalAaii M'Gkie 
aad fit^A JB. i/tGkk, in eqoal shares and piopoitiQas. 

The Defendant J. P. JM'GAia an Infant m her 
Aaavrer by her Ooardian, insisted on the validity of the 
Appointment under the Will of her Father Jiaiert 
M'GMe. 

The TruiUeSf by their Jtum^r, sahatiltsd the paint 
to the oansideraticin of the Court* 

Mr. Han, and Mr. Wilbraiam,Sot the Plaintift:-- 
Tbis Case owst be argnad on the eSeot of the Articles 
made prior to the Maagiage ef Jfe^ M^hk tlie 
Fatheri as the subsequent Settlement made after the 
Hwringe, if not according to the Artidasi could not 
he sapfKted. The qnestian it. Whether the Will ef 
R^eriitKHU the Father, ayth Seplsmber ^&Mf waa 
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Mcordiog to the sobstantial meaning of the Vovmr con- 
Uioed in the Articles? The Will affects to appoint the 
whole 6f00oI. amongst certain of the Children of the 
Marriage ; bat we cootend that the Testator could not 
. exclude the representatives of deceaaed Childjren, viz* 
tug Sonsj who attained twenty-one before their deaths^ 
and were married. The Cases which will, probably^ ba 
xelied upon* are Boyle ▼. Bukop of Ptterboro^hiji), and 
Butcher V. J3ti/cAer(6); but the Power reserved by these 
Articles differs materially from what was the Power io 
tbo9e Case?* In tli^m^ the Parent bad a Power to £« 
the period at which the Cliildcen were to beentatlad to 
ijheir Portions; they were '' to vest at socb time" as the 
Pafent should direct; and the pefiod when the Portions 
were to vest was fixed only ia case the Power should 
not be executed; but here, the Power is riot so woided ; 
the portions are vested in the Children op attaiiMOg 
twentyHNie^ and the Power only enabies the Paw^ to 
say what proportion of the Money they shall have. 
Every Son attaining twenty<»one, or Daughter attaming 
that age or marrying^ in the Parent's lifetimi^ took a 
v.ested Interest in such Sana as should be appoiflted to 
them, or left unapptunted^ payable three montba nfter 
the; Paint's death. Every such Child was entitled to 
have some share of the Money. They took vested 
Interests, anlyect to be divested to the amount of the 
inequality of the Sum appointed amongst them; but 
hetPOi the wlmleSam iaafpoiated amongst the smnriving 
Cbild^eoii, nothing being givea to the deceased Chfldiea 
o^ tbw Repieiantati^es^ or left anaMpoinle49 aad 
«equeoU|y the whoJa Affomtmet^is Yoid* 
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(a) 1Ves.jnn.9gj>. S^O. 
3 Bra. C* C. 043. 



(f) 1 Yes. sMi Bm. 79. 
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l^^2l • ^'* ^^^f^^^tty and Mr. Cross, for the Defendant 

the Infant, and Mr. Cooper for the Defendants 
the Trustees : — 

M*Qhi«.. ' Tt is admitted, the Articles only can be reasoned upon ; 
the^Settlement varies from them ; but such variance can- 
not be regarded, it being unwarranted. It is true the 
Power does not, in express terms, say that the Appointor 
is to name the time when the Portions are to vest; but 
it is dear, from the wording of the Articles, that was to 
be in the discretion of the Appointor. In Hope v. Lord 
Ctifdbn{c), Lord ElJon, alluding to a Case of Chot- 
mondeley v. Meyrick{d\ says, " a very material cir- 
cumstance in that Case is, that the Father might have 
appointed by Will. It might have been argued, that 
those who were to take for want of appointment, were 
the objects of appointment. The difEculty was, that 
as he had the power of appointing by Will, the Chil- 
dren to take could not be determined till he was dead; 
It might, therefore, have been^ contended, that it did 
not mean Children unless they survived, so as to be the 
objects of such an appointment." To say, here, that 
something vested at twenty-one, or Marriage, would be 
to abridge pro tanto the power of appointment ; and 
the inconvenience would follow, that if a Share becomes 
thus vested, it puts the Child out of the controul of the 
Parent. Nor is this the only inconvenience; for a 
Child attaining twenty^one, or marrying and dying 
without Issue^ their Representatives, perhaps the Parent 
himsdf, would take his Share. The construction con- 
tended for is contrary to the intention of the Article»i 
and cannot be supported on principle or aathority. . 

(c) 6 Vcs. 499. {d) P. 508. 
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Mr. Hafi, in Reply: 
If the Articles are clear, the Court will decide accord- 
ing to tbem ; but if there is any doubt as to their mean- 
ingy the Court will incline to such a constroctian of 
them as will favour deceased Children. This is very 
old doctrine, and well expressed in a late Case. In 
Hawgrave y. Cariier(e), the Master of the Rolls saysi 
'' If Uie Settlement clearly add unequivocally makes the 
right of the Child to a jNTOvision dctpend upon its surviv-^ 
ing both or either of the Parents, a Court of Equity has 
no authority to controul that disposition. If the Set^e- 
ment is iDcorrectly or ambiguously expressed, if it con- 
tains conflicting and contradictory clauses, so as to leave 
in a degree uncertain the period at which, or the con- 
tingency upon which the Shares are to vest, the Court 
leans strongly towards the construction which gives a 
vested Interest to the Child, when that Child stands 
in need of a provision ; usually as to Sons at the age oC 
twenty-one; and as toDaugbtiers, at that age or mar- 
riage.'' It has been urged that there might be great in- 
convenience if the argument we used prevailed. I admit 
there might be the inconvenience suggested, but greater, 
inconvenience would result on the other side, for several 
Children might die, having married and having large 
families unprovided for. Boyle v. ^Lord Peterborough^^ 
and Butcher v. Butcher, would not have been decide4 
a^ they were, if the power in those Cases had not enr 
abled the Appointors to fix the time when the Portion 
was to vest It is clear, in Butcher v. Butcher, that . 
Lord Eldon was not satisfied with the decision in Boyle 
Y. Peterborough, though he followed it, not wishing to 
disturb a settled rule. 
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ii»i7* The ViGE«CHANCBLLOB^[after vtaling the 

It appeara U> me to admit of doubti wkethei^ the 
Aitidesgive ettber the Hosband or 4he Wife a power of 
appointment aftertbe ChiMfen had attained twenty-one 
or marriage. It is laid that the restriction applied only 
to the Wife, and not to the Hbsband, and that the latter 
had an unlimited power of appointment during his life, 
and iuoh, certainly, is the tenor of the Settlement mad^ 
in pursaance of the Articles. If the Articles were meant 
to give a powerof appointment to theHii^bandy if «// th^ 
Children tmd not attained twenty-onel or marriage, theti 
the objection will not hold ; for in this Case, when the ap^ 
pointment was made, some of the Children had not at** 
tained twtenty-one, or married. As, howet^, the question 
I have suggested upon the wording of the Articles was 
not observed upon by the Counsel on either side, it is 
INPobid)Ie» they thought it better to Waive the discussion ; 
but if they wish to be heard on that point, I will give 
them an opportunity. 

Note^ — ^The Counsel waived the Argument of the 
Point mentioned by Hit Honor. 

The Vica^MAKCBLLOR: — 
10 Dec. '^^^ ^^ objection made to this Appointment is, thai 

it did not tndttde the two Children, who having attained 
the age of twenty*one,died before the Appointment. If 
diay had been included, the Appointment in thdt respect 
would have been bad, it having been long settled by 
MmUmh and Jndrttpif), that in such a Case no Ap* 
pointment can be made in favour either of the Persons 
who, by death, has ceased to be an object of the Power,' 
or tp hh Representatives. The Child is excluded in such 
(J) I Yes. sen. 57. 
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CaM^QDtkgriheaetoftbeDoiieeoftliePow^r^ bat by 
death, to which, as an implied condition, evaiy Power 
must be tnii^t. 

The next objection t% that as Aoae two CMidcen bad, • 
by livbg to the age of twentj^-one, aoquked voiei In* 
terests, the Appointment amongst the Snrvivon ought 
not not to have exhaasted the whole Sum of 6,000/., 
but that a sufficient portion should have been left on- 
appointed, to be divided as such amongst all the 
Children liviog or dead who had attained, or should 
attain, the age of twenty-one, at which age it was the 
intention of the Author of the Power they should ac- 
quire vested and transmissible Interests ; and, on this 
heady the difference was pressed between this Case and 
JBoy/eand the Biihop of Peterbonmgh(g), the period of 
time being here fixed at which the Children were to 
take, without any power over the time, as there was in 
that Case. But when properly considered, this does not 
furnish any substantial ground of difference between the 
two Cases, so as to warrant ^ diflerent efiect on the 
power of Appointment. In both, the vesting must be 
considered to be qualified, not absolute, subject to be 
divested by an Appointment. In both, the vesting is' 
only in the unappointed Shares, that is, in ca^e the 
whole or any part of the Sum over which the Power 
extends, should remain unappointed. In the appointed 
Shares there cannot previously be any vested Interest, 
because, prior to the Appointment, there must, as to any 
Share to be taken under it, be three Contingencies, from 
the uncertainty, ist, whether the Donee of the Power 
wiU choose to execute it, and whether in the whole or in 
part; adly, of being excluded by death from continuing 
to be an object of the Power; jdly, as to the quantum 




(g) 1 Ves. jm. 999. S. C. 3 Bro. C. C. (243. 
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^^}'^r , of Share which may be giyen: on which latter groand 

^ alone Loid Hardtvicke, in MadtUton and JndrM, and 

^^ Lord Tkurlow, in BoyU y. Bishop of PeUtiorough^ 

M^GwB. tbongbt there could be no Vesting in Shares to be 

appomted prior to the Appointment. 

In both, the words of the Articles in this Case, " to 
be paid at twentjf-^ne,^ &c. apply only to the Share that 
may be appointed, and in the very terms it is made 
contingent, by the words subjoined, " in case the Parent 
should be then dead ; but if not, then in three months 
after his death." But any right to be derived upder a 
clause necessarily presupposing Appointment, and .de- . 
pendent on it, must of course fail to have any effect in 
favour of those who, by their previous death, have 
ceased to be the objects of the Power, and are thereby, 
under the operation of a fixed Rule of Law, necessarily 
excluded from deriving any benefit under it. 

The Rule established by Bayle v. Bi$hop of Peter* 
borough,\Af that the Death of one of the Class over, whom 
the Power extends, even where there is no power of £x- 
<^Uft]oo, does not prevent an Appointment amongst the 
Survivors of the whole Sum to the full extent of the 
Power. In Butcher and Butcherih), Lord Chancellor 
Eldon states, that that Case ought now to be adhered 
to, and it is of consequence to the stability of property 
that it should not be allowed to be shaken upon minute 
shades of difference, when in principle the Cases are the 
same. 

I think, therefore, this ground of objection to. the 
Appointment, as well as the other, cannot be supported. 

(A) i Ves. and Bta. 79. 
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USBORNE V. BAKER. 17th and a^d 

Nov. 

On the 1st of November 1814, the Plaintiff exhibited SuppUmauai 
his Original Bill Against the Defendant Charlotte Baker, ^*'' *^ ^ 
stating that, the Plaintiff had contracted with the De- ^^j^^^ ] ^ 
fendant for the purchase of her Interest in Remainder -^^ ^ enquire 
or Reversion, expectant on the death of her Brother ing asto 
Richard Baker, esq. without issue Male, in the Manor material facts 
of Orsettj and other Hereditaments in the Bill mentioned, ^hick occurred 
for the sum of 23,500/.; and that certain Articles of «^^^««« '«<*« 
Agreement in writing, 31st July 1813, for the said Pur- *^u^-^ n-ti 
chase and Sale, were entered into by the Plaintiff and th« 
Defendant ; and further stating, that the Plaintiff liad 
paid to the use of tlie Defendant the sum of 2,000/., part 
6f the Purchase Money ; and praying that the Defen-^ 
dant might be compelled specifically to perform the 
Agreement, 8cc. ; and that in the meantime the De- 
fendant might be restrained by Injunction from selling 
or disposing of the Reversion or Remainder, or any pari 
thereof, to the said Richard Baker, in the Bill named, 
the Brother of the Defendant, or to any other person* 

A Supplemental Bill was filed, stating the foregoing 
facts, and that the Defendant put in her Answer, there- 
by insisting that the 23,500/. was not a fair price for 
the said Remainder or Reversion, but that the same is 
worth 60,000/. at least, and that therefore she is not 
bound to perform the Contract: — ^That Issue hath been 
joined in the Cause, and some Witnesses examined, but 
publication hath not passed : — ^That since the filing af 
the Bill the Defendant contracted to sell her said In-> 
terest, iu Remainder or Revenion, to her Brother the 

Vot.II. Cc 
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said Richard Baker^ at a less price than the sam of 
23,500/.; aad that some time before the year 18131 th« 
said Richard Baker, through a Mr. fVorthington and a 
Mr. Silverlock, or one of them, made some Proposal in 
Writing to the Defendant for the purchase of her In*. 
terest in Remainder or Reversion; and that, bj that 
proposal, the said Richard Baker offered to give to the 
Defendant for her said Interest a less sum than 23,500/. : 
— That the Defendant rejected the proposal, but not 
because the Sum offered was too small : — That some 
Letters were written by the said Mr. iVorthington and 
Mr, Silverlock, and the said Richard Baker, relative to 
the Proposal; and that since the filing of the Bill the 
Defendant got into her possession the aforesaid Letters, 
or some of them, or some Copy or Copies thereof, and 
the said Proposal or some Copy thereof; and that De- 
fendant now hath or lately had in her possession or 
power the said Proposal or some Copy thereof, and the 
said Letters or some of them, or some Copy or Copies 
thereof, and, in particular, a Letter from the said Mr, 
Silverlock to the said Mr. Worthington, dated Serjeants 
Inn, 24th July 1812 ; a Letter from the said Mr. Worth- 
ington to the said Mr. Silverlock, dated Belle-vue Cot- 
tage, 31st July 1812 ; a Letter from the said Mr. 
Worthington to the Defendant, dated, Belle-vue Cottage, 
and dated or written some time in the month of July 
1812, or in August in the same year; a Letter from the 
said Richard Baker to the said Mr. Worthington, dated 
Orsett Grays, 23d July 1812; and a Letter from the 
said Mr. Worthington to the said Richard Baker, dated 
Belle-vue Cottage, 31st July 1812, or some Copy or 
Copies thereof: — That some Correspondence hath 
passed between the said Richard Baker and the De- 
fendant, or between them or one of them, or some other 
person or persons, relative to the said Defendant's late 
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Contract^ to sell her Interest in the said Remainder or 
Reversion to her said Brother; and that the Defendant 
hath now or lately had in her possession or power divers 
Letters, Copies of Letters, Memorandoms, Papers, and 
Writings relating to the said Contract ; and if the said 
Proposal or Copy thereof, and the several Letters, 
Copies of Letters, Memorandums, Papers and Writings, 
were produced, the truth of the matters aforesaid would 
appear. The Prayer of the Bill was, that the Defendant 
might set forth a List or Schedule of all such Letters, 
Copies of Letters, Memorandums, Papers and Writings 
relating to the 9aid late Contract, and the said former 
Proposal, as are now or ever have been in her possession 
or power: — ^That Defendant might produce and leave 
such of them as are now in Defendant's possession or 
power in the hands of Defendant's Cierk in Court for 
the usual purposes, and might set forth what is become 
of such of them as are not now in her possession or 
power, and where and in whose possession the same 
respectively now are ; and whether, if the said Proposal 
or a Copy thereof, and the said several Letters, Copies 
of Letters, Memorandums, Papers and Writings were 
produced, l3ae truth of matters would not appear ; and 
whether the said Defendant is not well able to protluce 
the same, or set forth what is become thereof, and 
whether Defendant did not refuse to produce the same 
or any of them ; and that Defendant might set forth 
what is become di^reof. 

To this Bill, the Defendant put in a General De- 
wttrrer. 



i*n. 

— M ^ 

USBORKE 

Baker* 



The SoUckor General, and Mr. Wilbmhmn, in 
Support of Demurrer : — 
There are two objections to this Supplemental Bill ; 
c c 2 
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15(, That the Discovety sought is immaterial ; and 2dly» 
That if material, it is not the proper subjectW a Sup- 
plemental Bill. If the Discovery sought is immaterial, 
a Demurrer will lie, as in Milner v. Lord Harewood{a), 
and Adams v. Dowding(b). It is immaterial whether 
the Defendant did or did not agree to sell this Reversion 
or Remainder to her Brother Richard Baker, for a less 
sum than 23,000 /. If she so agreed, it was either from ig** 
norance of the value of the Estate, or from motives of 
ajBTection to him. Besides, mere inadequacy of Price is 
not sufficient to invalidate a Contract. The offer of 
Baker to purchase the Estate in 1813, and the Corres- 
pondence, is interrogated to in the Original Bill, and 
they have obtained an Answer as to those facts ; and he 
cannot,therefore,now, by a Supplemental Bill, call for an 
Answer to facts which occurred before the Original Bill, 
and were interrogated to by that Bill. The Contract 
between the Plaintiff and Defendant was good, or bad, at 
the time it was made. If good, nothing subsequent can 
affect it. The Discovery is much less material than 
that sought in Milner v. Lord Harewood, and yet there, 
for want of materiality in the Discovery sought, a De- 
murrer to the Supplemental Bill was allowed. 



This is a Supplemental Bill, and not merely for Dis- 
covery : it states the proceedings in the Cause in the 
usual form of a Supplemental Bill. If it were merely 
for a Discovery, the Defendant, on putting in his 
Answer, would immediately be enabled to apply for his 
Costs — an advantage the Defendant would not be en- 
titled to on putting in an Answer to this Bill; but there 
can be no such tiling as a Supplemental Bill of Dis* 



(fl) 17 Ves. 144. 
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coveiy ; orif therecao,itcould be filed only by the special 1817. 

leaTC of the Court. There are passages in Lord Redes" 
dale's Treatise, in which he mentions a Supplemental 
Bill of Discovery; but the Cases he cites do not warrant Bakeb* 
what he says; nor is it in the remembrance of any Prac- 
titioner that such a Bill was filed. If the Answer to 
the Original Bill was insufficient, they ought to have 
amended their Bill, or excepted to. the Answer within 
proper time; but having omitted to except, they cannot 
now file a Supplemental Bill to remedy that omission. 
They say in the Supplemental Bill, that^ince the filing of 
the Bill they have been informed, &c.; but they should 
have stated that, since Issue joined in the Cause, they 
were so informed, for a Supplemental Bill can only be 
filed as to matter occurring or discovered since Issue 
joined in the Cause. 

Mr. Bell and Mr. Shadwell, in Support of the 
Supplemental Bill :— 
Can the Court say that the facts, respecting which a 
Discovery is sought by the Supplemental Bill of Dis- 
covery, are so clearly immaterial, that an Answer to them 
can be of no use, when all the queslion in this Cause is 
as to the adequacy of Price ? Inadequacy of Price is 
immaterial in many Cases; but in Sales of Reversions it 
is important, for it has been decided in Peacock v. 
Evans{c)y and Gowland v. De Faria (^, that those who 
cleal with an expectant Heir relative to his Reversionary 
Interest, must show that a full and adequate Consider- 
ation was given. If it were evidence clearly immaterial, 
and which must of course be rejected as soon as tendered^ 
then the objection of immateriality would apply. Surely, 

[e) i6Ve8.5i7. (d) 17 Ves. ao. 
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the correspondence between her and her Brother, as to 
the sale of the Estate, may be important Evidence. If 
it should show that she was bargaining with him for the 
utmost value of the Estate, and that the Parties then 
considered it as worth less than 23,000/., it would be 
important Evidence, proving what she then considered 
the value of the Estate. 



The Court cannot on this Demurrer look at the Orl-r 
ginal Bill and Answer, but only to the Supplemental 
Bill. If the Bill had referred to the Original Bill and 
Answer, and had said, that by reference to them such 
and such facts " would more fully appear," then the 
Original Bill and Answer might be looked into ; but 
this Bill has no such refereace. Certainly, in Milner v. 
Ijord Harewoodf the Lord Chancellor did look into the 
Original Bill and Answer ; but there the Supplemental 
Bill had these words, " as in and by the said Bill and 
Answer will more fully appear ;** words, which are want- 
ing in this Bill, and those words were relied upon by 
the Lord Chancellor. 

There is no authority for saying, there cannot be a 
Supplemental Bill of Discovery, which this Bill is, 
though there is no modern instance in which it has been 
resorted to. Suppose an important Deed, decisive of the 
point in dispute, is, after the filing of the Bill, discovered 
to be in the possession of the Plaintiff, might not a Bill 
of Discovery be filed to obtain that Discovery f Lord 
Redesdale sBys(e), " If the Plaintiff thinks some dis- 
covery from the Defendant, which he has not obtained, 
is necessary to support his Case, he may file a Supple-^ 
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mvBHtal Bill to obtain that discovery." He say s, also (f\ 1817. 

10 express terms^ '* a Supplemental Bill may be filed to ' ' 

obtain a further Discovery from a Defendant," &c. Osborne 

Whenever anew hct occurs after die filing of the Bill, ^ 

it must be the subject of a Supplemental Bill ; for 

though you may amend a Bill before Issue is joined, 

the Amendments can only be as to facts which occurred 

before the filing of the Bill. The farthest in which 

the Rule has been carried, is in Knight v. Matthews (g), 

where the Defendant having, by his Answer, stated 

facts which occurred subsequent to the filing of the 

filiil, jour Horner allowed the Plaintiff to amend his Bill, 

stating the facts more fully. 

The Vice-Chancellor : — 

What I principally relied on in that Case, was, that 

as the Amendments became paVt of the Original Bill 

which had been answered, the Defendant could not 

plead or demur to matter as to which he had answered. 

Mr. Bell, and Mr. Shadwell: — 
It is said that the fact enquired of must arise or be 
discovered after Issue joined, and that this Supplemental 
Bill of Discovery ought so to have stated it; but Milner 
V, Lord Harewood, is an authority to the contrary; for 
Lord Eldon says (A), ^' Where, either conversation or 
admission of the Defendant becomes material after 
Answer or Replication, or, as in this Case, after exami- 
nation of Witnesses in the Original Cause, or if a new 
fact happens after Publication, which is material to have 
before the Court in Evidence, when the Original Cause 
is heard, it is much better that the examination of 
Wittiesses, if required, should be obtained upon a special 

(/) Tr. Pi. p. 48, 9, 3d ig) Ante, vol. 1, 566, 
edit. (A) 17 Ves. p. 148. 
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dpplication for the opportunity of examiniDg> and that 
the depositions may be read at the hearing; or if Dis* 
covery iis required^ that the Party should file a Bill for 
that purpose iDerely, and if Relief is required, that the 
Answer comprehending the Discovery should be read at 
the hearing of the Original Cause/' Here the fact lies 
oaiy in the knowledge of the Defeadanti and therefore 
a Bill of Discovery was proper, and the Bill being 
called a Supplemental Bill is not material if the face 
be, as it is^ that it is a mere Bill of Discovery. On the 
Answer being put in to the Bill, the Defendant was 
entitled to her Costs. It is not necessary that a Sup* 
plemental Bill should state that the facts enquired of, 
arose or were discovered before Issue joined, though till 
Issue joined the Bill psay be amended; but such Rill 
only states, that the fact arose or was discovered after 
the filing of the Bill. If a fact exists before the Bill is 
filed, .but is not discovered until after Issue is joined, 
the Supplemental Bill must so state it; but if the fact 
happened after the filing of the Bill, it is sufficient to 
state timt the fact so happened, and such is the constant 
form of these Bills. It is true that the Original Bill 
states, generally, a Contract entered into with Baker, 
and there are Interrogatories as to that fact; but this 
Bill states a Contract entered into subsequent to the 
filing of the Original Bill ; and this Bill also states, 
that since the filing of the Original Bil), the Defendant 
has got into her possession the correspondence of the 
Defendant with IVorihington and Silverlock, respecting 
the proposed Purchase by Baker in 1813, and that the 
Defendant now has the proposal for the Purchase and 
the Ltatei-s, five in number, in her possession. If the 
Defendant objected to answer matter which she had 
already answered, she should have demurred to so mucb 
of the Bill. 
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The SoKdior General, in Reply :— , ^^^^* , 

ThisisanewCaie. Nothing oondasivehaibeea said to 
shew the materiality o^ what is sought to be diseoYered. 
Sappose the fact to be trae, she offered to sell this Estate Baiuir. 
to Baker her Brother, for less than 23,000/., it is imma* 
terial. If she thought she was selling the Estate for 
its full value, she was mistaken ; she recovers from her 
mistake, and now finding the Estate to be worth 60,000/., 
she is at liberty to resist a Bill for a specific perform- 
ance of a purchase for nearly one-third only of the real 
value of the Estate. The treaty for the purchase by her 
Brother, is stated in the Original Bill, and an Answer 
given, and by proper Interrogatories they might hove 
obtained all the information they now seek. It is said 
that we might have answered such parts of this Bill as 
stated hew matter or matters discovered since the filing 
of the Bill, and objected to answer to such fac& as 
were answered before; but it is a rule, that if a De^ 
fendant answers at all, he must answer ftiUy, so that 
that objection could not have been taken by uswer. 
It is admitted that no Instance can be adduced of a 
Supplemental Bill of Discovery. 

The Vice-Chancellor — [after stating the. facts 33d Nov« 
of the Case] :— 

It is objected, that a Supplemental Bill of Discovery 
is unprecedented ; but if that be so, the most diitin« 
guished Pleader of modern times (Lord Redeidale) has 
fallen into a considerable error; for he states in two 
passages of his Book on Pleading, in page 59, and more 
distinctly in p. 203, that sach a Bill may be filed. I take 
it to be clear, that a Supplemental Bill of Discovery 
may be filed wherever a Discovery is necessary and it can- 
not be obtained by an Amendment of the Original Bill. 
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ISIT. Some doubt has been expressed whether this is a 

Snpfdemental Bill ooly, or a Supplenental Bill for Dis- 
UftBOBVH ooYery; and whether, on determining this Demuner, 
Bakbs. ^^ Court can look into the Original Btil and Answer. 
The Bill prays no relief; it is oiereljfbra Disooveiy. In 
Milner v. Lord H^iremood, the Lard Chaniodlor looked 
into the Original Bill and Answer, and I think I am 
warranted in doing so in the present Case. It is ad- 
mitted, that if the Discovery sought is materia) to the 
decision . of the Caase, thai the Demnrrer cannot be 
sustained; bat how can I judge of the materiality of 
the Di^*overy, unless I look into the Original Bill and 
Answer? I think, considertag the matters put b Issue 
by the Original Bill and Anawer, the Discovery sought, 
may be material, and that the objeclion of immateri- 
ality cannot be sustained. 

My principal difficulty during the Argument, was, 
whether the £Dxm of the Bill was exactly proper, inas- 
much as the Bill only states, that since the filing of the 
Bill, not since Issue jeined, the 'Snppleraental matter 
has arisen or been discorered ; which renders it uncer- 
tain whetlier the facts enquired of, have not been 
already answered. 

The Original Bill only states, generally, a Contract 
with Baker; hut the Supplemental Bill states a Con- 
tract made smoe the filing of the Bill, and that since 
the filing 4»f the Bill, the Defendant has obtained pos- 
session of the Letters, and i think that is sofiicient, for 
on looking into the Precedents, i cannot find one dif- 
ferent in form from this. It is the uniCcMrm course to state 
in a Supplemental Bill, that the Supplemental matter 
has oceuired since the filing of the Original Bill. You 
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cannot introduce, by way of Amendment of a Bill, any ^^^f* 

fact arising subsequently to -the filing of the Original 
Bill ; such fact can only be made use of by means of a 
Snpplemental Bill. In this Case, the period for amend- Basse. 
ing the Bill was elapsed, Witnesses have been exa- 
mined, and the Plaintiff had no means of interrogating 
as to the facts, a discovery of which are sought by 
this Bill. Some Answer may have been given by the 
Answer to the Original Bill to some of the facts en- 
quired of in this Bill; but it does not follow that they 
baVe been sufficiently answered^ and the Bill states that 
a Contract was made, and that the Letters, &c. came 
into her possession after the filing of the Bill, l^his 
Demurrer must be over-ruled. 

Demurrer over-ruled. 



AGAR V. GURNEY and others. 

19th Dec. 

IHREE Exceptions were taken to the Answer in ^ Motion can* 

this Cause, and a further Answer was put in, which ^f^^^odefor 

_ _ _ . ^ . , ^ T^ ^'^ opimon of 

was referred for msufnctency on the former Exceptions, fj^^ q^^^^^ ^^ ^^ 

One exception was allowed. The Master prepared the viate d'jficulties 

Draft of his Report in the following form: — " In 0/ the MsLSier, 

pursuance of an Order bearing date the 18th day of ^^^^^formqf 

November 1817, made in this Cause on the application ^^fP^'^' 

frhcn some 
of the Plaintiff, I have in tbe presence of the Solicitor Ejcevtiont to 

for the Plaintiff, and of the Counsel and Solicitor for Answer art <ner^ 

the Defendants Samuel Guemey, Kirk Root, James ruled, and others 

Agar and John Bentley, looked into the Plaintiff's allowed, the 

amended Bill filed in this Cause, the Plaintiffs Exoep- Master #Aoi«« 

tions taken to the sufficiency of the Answer of the \!\^' ^,. 
-n. r 1 1 . t / 1 r 1 a whickEtcevtums 

Defendants, and mto the first and further Answer are allowed and 

of tbe said Defeiidants, and do conceive the said wUchdisaUawed, 
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IS 17; Defendants further Answer to be sufficient inthe6r8t 

\ s • 

and second Exceptions, but insufficient in the third and 
last Exception. All which^ &c/' The Master, how- 
GtrsiiBT. ^^^* ^^^ some doubt whether his Report should be 
in this form, or whether he should certify, generally, 
*^ that the Answer was insufficient/' In consequence 
of this doubt, Mr. Pepys by Motion, asked for the 
Opinion of the Court, in which form the Report ought 
to be, in order that the Master might act upon it. 

In support of the Motion, it was observed, that in 
JRozDe V. Gudgeon{a)j the Lord Chancellor admitted that 
the Practice was to report generally that the Answer 
was insufficient, though he thought it an inconvenient 
Practice. No general order was made, in consequence 
of that Case, to vary the old Practice, and therefore it 
stands as it was. The Masters differ in their Practice, 
some adhering to the old Practice, others following 
the new Practice supposed to be established by Rowe 
v. Gudgeon, This application is made to save expense 
and delay. 

Mr. Lovatf contra, was stopped by — 

The Fice-Chancdlor observing, that a Motion of this 
kind to obtain the opinion of the Court as a guide to the 
Master, was very unusual ; the proper course being, that 
he should act according to his own judgment, and if 
his Report is considered as objectionable, to except to 
it. To permit such an application as this would lead 
to great inconvenience. 

If it were necessary to give an opinion on the sub* 
ject, I should certainly be governed by what the Lord 

(a) 1 Yes. and Bea. 3$i. 
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Chancellor says in Rowe v. Gudgeon; " My Opinion 
18, that the Suitor has a right to the Master*s Judgment 
upon each of the Exceptions (b)." This coarse^ what- 
ever may have been the ancient Practice, appears to 
lile the most convenient. 
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HAWKER and another, v. BUNCOMBE and 
another. 

IN the drawing up of the Decree in this Cause, a 
mistake was made in the names of the Defendants ; and 
in consequence, the Accouniant-General had entered an 
Account in the Cause, in wrong names. 

Mr. Pepys now moved, that one of the Registers or 
Deputy Registers might be directed to alter the Decree, 
by properly naming the Defendants, and that the 
Accountant-General might be directed to alter the Title 
of the Account in his books, accordingly. 

The Motion was supported by an Affidavit, as to the 
Mistake. 

The Vice^Cltancellor said, he saw no objection to the 
Motion. 

Motion granted. 



26th Nov. 
A Mistake being 
madcinaDecree, 
by misnaming the 
Defendants^ and 
the Accountant 
General havings 
in consequence^ 
entered an Ac-- 
count in wrong 
Names^ an Order 
was made^ that 
the Register 
should alter the 
Decree^ and that 
the Accountant 
Generalshould 
also alter the 
Account ffi his 
Books. 



(b) I Ves. and Bea. 333. 
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ml. 
, — „ — ' 

ayth Nov. ^^ 
TheVlainiWin ^^ ^^ ^3^ -*P"^ *®^7' *^ Plaintiff filed hi« Bill 
an Original Bill, against King and five other persons^ for Relief, and an 
by amending the Injonction : which Bill was amended by Order, 26th 
9ame,aftera April 18 17. 
Cross Bill^led, ^ 

tmAnZe'rtforc ^n the 6th of Jdne 1817, the Defendant King filed 

he answers the & Cross Bill against the Plaintiff and his Wife. 

Cro8sBill;butin 

order to staypro- q^ ^^ ^Q^h of October 1817, the Plaintiff dismissed 

cT' ^^^l\'ll ^^ ^^^ against four of the Defendants (not including 

tauil an Answer Xt«g>), with Costs. 

is put in to the 

Cross Bill, an On the 1st November 1817, the Plaintiff obtained 

Order must be another Order to amend his Bill against King, which 

atne osay ^^^ served on the 4th, and on that day the amended 
such proceedings. ^.„ ^, , '' 

^ ^ BUI was filed. 

On the 8th November 1817, King appeared to the 
amended Bill. 

On the same day the Plaintiff obtained six Wecbs 
time to answer the Cross Bill^ and a Commission to 
take his Answer. 

On the 18th November 1817, an Attachment was 
issued against King for want of an Answer; and on the 
same day the common Injonction to stay execution was 
moved for and ordered; and issued on the 22d November. 

On the 24th November 181 7, King gave Notice of a 
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Motion to gtay Proceedings till the Plaintiff and hift 

Wife should answer the Defendant's Cross Bill. 

Now. 

On the same day King also girve another NoUce of Kuro*. 
Motion that the Injunction issued might be set aside fox 

irregularity. 

This last Motion came on now to be argued. 

Mr. Solicitor General, and Mr. Wakefield^ for the 
Motion : — 
The Plaintiff^ before he amended his Bill, had a right 
to have an Answer to it, before the Defendant could 
call upon 'the Plaintiff to answer his Cross Bill; but by 
amending his Bill, the Plaintiff lost his priority, and the 
Defendant was entitled to have his Cross Bill answered 
before the Plaintiff could insist on the Defendant's 
answering the Original Bill. Stewart ▼. Roe (a), Long 
V. Birton(b\ Johnson \. Freer {c\ Harrison's Chancery 
Pract.(d), As, therefore, the Plaintiff bad no right to 
call for an Answer to his Bill, until he had answered the 
Defendant's Cross Bill, the Attachment for want of an 
Answer, and the Injunction founded upon it, were im« 
properly issued, and ought to be set aside. 

SirS. Romilly, Mr. Bell, and Mr. Heald, contra: — 
It is true that a Plaintiff, by amending his Bill after 
a Cross Bill filed, entitles the Plaintiff in the Cross Bill 
to have an Answer to that Bill before he is bound to 
answer the Original Bill. The Cases cited only prove 
that. But the Amendment must be material; which 
these Amendments are not : and where there is a mate- 

(a) a P. Wrts. 435. (c) 3 Cox, 371. 

(b) 2 Atk. 218. (40 P. 6a. ^ 
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1817. rial Amendment, the Defendant in the Original fiilf 

must move that all Proceedings on the Original Bill 

^^ should be stayed until the Plaintiff has answered the 

KiKG. Defendant's Cross Bill; for, until such an Order is 
obtained, the Plaintiff has a right to proceed on hts^ 
Original BiU. Merely amending his Bill does not ope^ 
rate as a stay of further Proceedings by the Plaintiff 
on such Bill, till he has answered the Defendant's Cross 
Bill. Here no such Order was obtained; we were 
therefore entitled to the Attachment, and, as a conse* 
quence, to the Injunction. 

The Solieiior General, in Reply : — 
Some of these Amendments are material; but it ii» 
not necessary, according to Johnson v. Freer, that the 
Amendments should be material. If the Plaintiff in any 
way amends his Bill, he loses his right to call for an 
Answer to his Bill before he answers the Defendant'^ 
Cross BiU (e). 

The Vice-Chancellob: — 
It is certainly true that the Plaintiff in the Original 
Bill, by amending it after the filing of the Cross Bill, 
lost his priority — his right to an Answer to his Bill 
before he answered the Cross Bill : this, the Cases cited 
ftiUy prove; and, according to Johnson y. Freer, it is 
not necessary the Amendment should be material, to 
have this effect. But the Proceedings on the Original 
Bill are not stayed merely by the Amendment; but 
upon such Amendment it is necessary the Plaintiff in 
the Cross Bill should move for an Order that the Pro* 
ceedings in the Original Bill should be stayed, until the 
Plaintiff shall have fully answered the Cross Bill. SacU 
(e) Harrison, Newl. ed. p. 89. 
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Motions are frequent. No such Order having beea 1817. ^ 
obtained in this Case, the Piatntiflf was warranted in^ 
issuing an Attachment for want of an Answer, and in 
afterwards moving for an lojanetion, founded on the Kino. 
Attachment. 

Motion refused. 



Noel 

V. 



ayth Nov. 

An Order had been obtained that the Plaintiff should Upon an Order 

elect whether be would proceed at I^aw or in Equity. : ^^"g m^<^ en 

the Plaintiff to 

Afterwards a Motion was made by Mr. Heald, that * " ^ ^ ^ 

will proceed ut 
the Order to elect might be discharged ; stating, that j^^ ^^ ,•„ 

upon such a Motion, it was always usual to refer it to Equity, and a 

the Maaer, to see if the Action and Suit were for one Motion after-- 

and the same Cause^ without stating any reasons to the "ofards to dis- 

Court to induce it to make such reference. A reference ^^e^ *^ ^''- 

j. , J. ^ J der, the Court 

was accordingly directed. .,, ... 

^•^ f vnitftf there are 

' suficient Pacts 

Sir iS. Ptomilly now moved to set aside the Order of Re- before it, decide 

ference; observing, that the Court would not direct a v>hethertheParty 

reference upon such a Motion, if facts appeared be*- ^„/^ e put to 

an Elect tonm 
fore the Court, sufficient to convince it that the Action ^1^^ ^ ^ 

and Suit were not for one and the same thing ; and that ^^^ ^^ ^^ jj^^^ 

facts appeared in this Case sufficient to convince the ter. 

Court that the Plaintiff ought not to be put to an 

election. He cited Milla v. Fry (a). 

(a) 3 Vtf . and Bea. 9. 
Vol. II. Dn 
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18^17. Mr. BuU mieMtod kis fbrioar obsdnattioBB) md 

^~^ oi«ed B&gd t'. Hmizilman(b). 



Tbe Vick-Chanoslmr^-*. 
Independently of authority, it seems very naaalaMt 
that tbe Court should itself, if there are sufficient facts 
hefore it, form an opinion whether the Plainti£f ought 
to be put to an election. The two Cases cited, are, as 
reported, contradictory. In B&fd ▼. HehtfiAnan, Lord 
Eldon is reported to say, that the Court does not in 
these Cases decide, but always refers it to the Master. 
In the la9t Case, however, MiUs v. Fry, Lord Eldan 
says, '' If upon that application [to discharge the Order 
to dect,] it appetrt dmt they [iix Suks] aft not for 
the Mne matter, the Conn does not vefer it to the 
Master." 

As liie two Ctties are iireeoneiteable, I eommiuiicattd 
with iihe Lord GhaneeB<fr on the bubjeist) and 1 am war* 
ranted in siiyitig, t^t what is prdmuigcd iuMiUsr, 
Fry n the true Rule; and thfit upon meh aMpli^iias 
, d^, the Court witl Usdfy if there is fact cM«gk bcftve 
it, decide whether it be a Case of eleutioa or ont^ with* 
out sending it to the Master. 

{b) I Yes. and Bea. 381. 
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^^ ^ ' 

Bfttwoeo JOHN CROW and SARAH hU Wife^ 
(formerly SARAH MYHILL,) JONATHAN 
TOWNS£ND and MARY bis Wife, (formerly 
MARY M VHILL) and JOHN SURRIDGE, 

PUntifi; 
and 

Sir JOHN TYRELL, Burt. - - Defiwdant. jath and 21st 

Deceiaber. 

This Bili filed 126 November 1816, stated, That Plea founded on 

Ed&mi Sttfyard deceased, being itk his Hfe-tme and iheSiaLsiH.S. 

«( the time of his decease, seised in Pee Simple, or J-^' ^^^ ^'^^^ 

otherwise well entitled to certain Hereditaments and » . ,1 * " 

ruUdf though 

Premises, by his Will of 21st of February 1690, good in sub- 

(amongst other things) gave, devised and bequeathed etance^hecauu 

mto Dorothy Sulyard, Daughter of his Brother Au^ ^ specific An- 

gmiine Sulyard, all those his three Messuages ^ '^ ^*^'" ^J' ^ 
m» ^ -M^ •^ . - I -rt . 1 r to certain state' 

Tenements, and Farms, 8cc. situate m the Parishes of fncntsintheBili 

Rtmwell and Downham, in Essex, or elsewhere in the 

said County; and which said Premises were therein 4ftmard$^ 

More particularly described, to hold to Dorothy SuU on cross Motions, 

ymtd and her Heirs for ever, to her and their own use '*^ PU^mffws 

and uses for ever: — ^That the Testator died in 1602, ,.*L.,, , 

''Ins Bill on terms, 
without altering or revoking such Will, and upon ^^ ^^ Defend- 

or soon after his decease, the said Dorothy Sulyard, ant to make a new 

then Dorothy Parker, (she having previously inter- DefenceJ^ 

married with Charles Parker) late of RunweU, in the 

County aforesaid, deceased, together with her said 

Husband, entered into possession of the said real 

Estates so devised to her as aforesaid : — ^That the 

said Dorothy Parker died in 1711 or 12, intestate, 

leaving a Son, Charks Parker, her only Child, her 

surviving, in wbom the said Real £irtate5 vftte, upoa 

D D 2 
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1817. her decease, vested ; and took possession thereof as her 

Heir at Law: — ^That the said last-mentioned Charks 
Parker died in 1753 intestate and without Issue, and 
without having in his life- time disposed of the said Real 
Sir J. Tyrkll. Estates so devised as aforesaid ; whereupon the same de- 
scended to and became vested in Frances Mar/erand illa- 
ria Valentine Marler, since deceased, as Sisters and Co- 
heirs at Law of the said Dorothy Parker, and the said last- 
mentioned Charles Parker, ex parte Malerna the siud 
Frances Marler and Maria Valentine Marler, being the 
Daughters and only Children of John Marler, late of 
Downham aforesaid, Esquire, deceased, who was eldest 
Son and Heir at Law of John Marler, late of Dovcnham, 
Esquire, deceased ; and which said last-mentioned JbAn 
Marler was the eldest Son and Heir at Law of John 
Marler, Esquire, deceased, and Jnne his Wife; which 
said Anne Marler was formerly Anne Sulyard, Sister of 
the said Testator Edward Suli/ard, and Aunt of said 
Dorothy Parker, and whose descendants were the only 
persons who partook of the blood of the said Testator 
Edward Sulyard and said Dorothy Parker^ when the 
said last-named Charles Parker died : — ^That upon, or 
soon after the decease of the said last-named Charles 
Parker, John Tyrell, late of Hatfield Peverell, in the 
County aforesaid, deceased, entered into the possessioa 
of the Real Estates of which the said last-named Charles. 
Parker died seised, and which descended to him froia 
his said Mother Dorothy Paker, as aforesaid^ and con- 
tinued to hold the same by the permission of and as 
Tenant to the said Frances Marler and the said Maria 
ValeMine Marler, until the decease of the said Maria 
Valentine Marler ; bat upon or soon after her deceeae 
assumed and took upon him the absolute Ownership 
of the said Real Estates, which ao descended and 



CASES IN chancery; 399. 

were vested in the said Frances Marltr and the said itH?,; 

Maria Valentine Marler, in her life-time^ as her C(h 
heir as aforesaid :— That the said Frances Marler, in. ^^ others 
her life-time, intermarried with Thomas Myhill, of v. 

Finehingfieldf in the County aforesaid. Esquire, de^ SirJ. Ttrvll, . 
ceased, and that she departed this life in or about the 

year , leaving Marler Myhiil, late of Finching*- 

fidd aforesaid) deceased, the late Father of Plaintifis 
Sarah Crow and Mary Towmend, her eldest Son and 
Heir at Law her surviving, in whom one undivided 
Moiety of the said Real Estates which descended ta 
said Frances MyhiH, as such Co-heir as aforesaid, became 
vested :-^That the said Marler Myhill^ the late Father 
of said last-named Plaintiffs Sarah Crow and Mary 
Townsend died, the year 17 — intestate, and without 
having disposed of his Interest of the said undivided. 
Moiety of the said Real Estates which so descended to. 
him as aforesaid, leaving said last-named Plaintiffs bis 
only Children and Co-heirs at Law him surviving, 
and as such entitled to the said undivided Moiety of 
the said Real Estates, which descended to and was. sa 
vested in the said Marler Myhill as aforesaid : — ^That 
Plaintiff Sarah Crow, formerly Sarah Myhill^ some 
time since intermarried with Plaintiff John Craw,^ 
and Plaintiff Mary Townsend has also intermamed 
with Jonathan Townsend'^ and said Plaintiffs John Crow* 
and Jonathan Towmend are respectively now entitled^- 
ia right of their said Wives respectively, to such Right 
and Interest as is claimed by them in said Real Estates > 
-r-Tbat the said Maria Faleniine Marler in her life*time 
duly intermarried with John Swridge, of Runwellf in 
the County of Essex, Farmer, deceased, and that the 
said Maria Faleniine, Swridge departed this life in or 
about the year ^786, intestate, leaving John Surridge^ 
B D 3 
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Ifctft of SMm»U Af<Mmai4> Farmer, ^eeeavad, iksi^fkia^ 
tiff dfctaiecl, John Smvldgt'% Jnie FA|li«r ber Mtf 
Son Mid Heir iit Law her AnrviTiog, wd io whom immt 
nadiYifhsd Miuety of tfa^ ^kl real Eit^te^, whicb ^ 
aeendfd ^ lb? amd MarMr VuUntim Surrkigf a^ aiNsb 
CSo^bciir as afpreinid, becMH^ v^t«d :-^Tfaai the mi. 
JaAn iSiirniili^e, aaid PlaiDtilTs late Father, dapasMl 
Ibis fife in t^r abom the yeiur 1787, inbmate, a^d 
irithom having done anjr Act to dispone of bi9 in* 
terest in the aaid andivided Moietjr of the said &eiil 
Estates which descended to hioi as aforeaaidt leafiag 
aaid Plaintiff JaAn Surridge his only Son and Heir at 
Latr him soryiTiogt in whom tkeeaid andivided Moialy 
of the said Real Estates is now vested ; and said Plaii^ 
tifii John Surridgt, and Sar^h Cmw And Mdu^ J'tmn^ 
smi, or Plaintifia John Crow and J(mailM» T^wfutmi 
their said Huabands, in their right, are now the omif 
poteens entitled to the said Real Estates :^That the 
said Jokm Tyrtlly when he so entered into possession af 
fte aaid Red Eatates as aforasaid, posseaaed himsdf a(F 
all the Title Deeds mA Writings relative thereto; and 
aftei the decease of the aaid Uatia VaimiHM SurridgB, 
ImmtAy Maria Fmlitttime MaHer, wfasod to give ap 
paaseision thereof, or of the said fislateSi or to aekoovr 
kdge the right or tide of any oidier fienoa or parsMa 
liieneto, pretendiag that be n^s absolatelgr etiiiil«d to 
the mid Real Estates* by KaaopiofiB^aie Gift arDevfaa 
him thereof made by the said latCpaamed CA^rlm 
Fmrihtr, dec^ised, xa soiae other person or pcfsoaa 
abwltttely entitled to the aaid Real Gstetca, aithongh 
ka icfased to diaoover the same t And the said .Jabs 
TffreU^ HI or<ier to esuibiish Us fieetend^ right 4* 
ifc^ faid (Rb^ Ea^taa* imfKiaad vfm the person mr 
titW «hnMa, hf filing ml a«i ffmmdmg ^Imi 
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WiMim M0f^ tbe B«)th« of tlw laid J<fhnMa9i€^f ^^V^^ . 

tb9 Father of the laid Frw^f9 Markr ^fid Mam 

F$hBtM Marlert mmi^ tbe «aid JDotqH^ JPurkv, ^ ^^i^^^ 

loroierlj PoroMy Sulf^rdf bs^ tH^ 9b« P^vfx mmri^ v. 

^ bad mue by tbe said Clmrla P^r^, but that sbe bad Sir J. Tr kkli.. 

iaanQ an ool; Paugbter, JUaiy Markr^ by bee aUegad 

Hvsbaad^ tbe yaid fViUiam U^tkr^ wbiob md Mary 

Markr iaterawMtried with bim tbe taid J^hn Ty^, 

and tbat tba said Real £9Utes vcat^ in biip io rigbt 

of bis aaid Wifi^ ; wbi<:b pfeteooas tba said ^ahn Tj/reil 

Idi^w at tb« time wans, as tha fact isj altogether fals^ 

wd nofovAded; but tbe si^d Mm TsR'^^i cuid bis 

PasQendaiits, pendstii^g tberaQi have retaipad p^^aep- 

#ioa of tba said Real Sstata«y aiid tbe D^feodant Sir 

Ja^i Tyr^Up Bart, now holds wd ^lyoys tbe ^am^ ia 

ei^clasiQii of tbe Plaintifis, vbo are juttly entitled 

thareco as afoi«wd; aod in order to give cplpur tp 

auob preteocesi and soch alleged Title to tbe gaid 

Beal Eatate9> a Tpmb or Gravestone has been pat down 

over tbe remajna q( tbe said first-named CiaHes P^ker, 

by the order or direcfjioo of tbe said first-meationed 

John TfrtU^ or by some or one of them elaiming uader 

liim> stating liie name of the Wife of the said Ciarim 

P^rkiT la have been Jnn inatead of D^rpii^, wbieb waa 

her fmi name; and a Tablet or Monnment has also, by 

tbe order and direction of the said first>inentigiied JokB 

Tsn^t or by some or one of them cbiiming an^er bim^ 

alao been planed near the body ef the aaid Mthpard 

i^^Jfardj stating Ae said Edward Sul^^td to have been 

ibe last of bis bouse and fiimily ; wUeveaa the family of 

Ibe said Testator £ffMrd Aif/yeffdy are now extam; in 

the peiMxu of Plaintiffs Sarah Cram and Mary Jemn- 

md end Joka Stnrmlge, who are his ngbi Hem at 

iaw» and as sneh entitled to the smd Eeal £ataica> pnd 
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13 17^1 the said John Tyrell, or some of his descendants, \iKVe 

•also caused or procured the Registers of the said 
C&ow 
, ,, Parishes of Runwell and Downham afdresaid. which 

and others, ' 

^^ contained an account of the family and descent of 

Sir J. Tyrell. 'aid last-named Plaintiffs, to be taken away and con- 
cealed, or otherwise disposed of, in order so as to pre- 
sent Plaintiffs from establishing their right to the said 
Real Estates:— That the said John TyreU died in 17S6, 
leaving John TyreU his only Son and Heir at Law 
•him surviving, who as such Heir at Law, and under 
colour of such pretences as aforesaid, entered into and 
j>osse8sed himself of all the said Real Estates to wbidi 
Plaintifls are so entitled as aforesaid ; and be the said 
last-mentioned John TyreU in his life-time, as it is 
alleged, made bis Will, and thereby gave all the 
Real Estates to which Plaintifls are so entitled as afore- 
«aid, unto bis two Sons Charles TyreU and John TyreUj 
now Sir John TyreU, Bart, and their Heirs for ever : — 
That the said Charles TyreU died, as it is alleged, in the 
life-time of the said Sir John TyreU, a Batcbdor, and 
intestate ; and the intirety of the said Real Estates to 
which Plaintiffs are so entitled as aforesaid, was there- 
upon and now are possessed by the said Sir John TyreU, 
-and enjoyed by him in exclusion of Plaintifis; and 
he claims the same under colour of such pretences as 
•aforesaid, either as Heir at Law of his late Father and 
brother respectively, or as such Devisee thereof as- 
aforesaid, as Heir at Law thereof of bis said late 
Brother : — That Plaintiffs lately, and within six years 
•last past, discovered that such Frauds as aforesaid 
respecting the Title to the said Real Estates, and the 
possession thereof* have been pracdsed to defeat the 
-rightful claim of Plaintifis, and the several persons 
respectively, who. were previously entitled thereto; 
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tind that although ever tioce the death of the said 1817. 

Charles Parker, and thfe debease of the said Maria 
Falentine Surridge, formerly Maria Valentine Marler, 
^ho the said first-mentioned John Tyrell repeatedly ^^ 

acknowledged and treated as the Owner of the said Sir J. Tyrell. 
Real Estates, or as entitled thereto as cne of such 
Co-heirs as aforesaid, the said Real Estates were 
constantly claimed by Plaintiffs Sarah Crow and Mary 
Townsendf and since their Marriage, by their Husbands 
in their respective Rights, and by Plaintiff JoAit Sur^ 
ridge and their Ancestors, and a discovery of the 
Title of the said first-mentioned John Tyrell and his 
descendants sought by them ; yet since such discovery 
as hereinbefore mentioned has been made. Plaintiffs 
have fretjuently of late, by themselves and otherwise, 
applied, 8cc. The Bill then charged, that the last- 
mentioned John Tyrell frequently recognized and ac- 
knowledged the Right and Tide of the said Frances 
Myhill; formerly Frances Marler, and the said Maria 
Valentine Surridge, formerly Maria Valentine Marler, 
to the said Real Estates as such Co-heirs as afore- 
said, and that he had no right to occupy, possess, 
ox enjoy the same, except by permission of them or 
one of them, who be confessed were or was the person 
or persons lawfully entitled thereto. The Prayer of 
the Bill was, that the said Sir John Tyrdl might leave 
Buch of the said Title Deeds, Evidences and Writings 
bdonging or iq any way relating to the said Real 
•Estates as are now in his custody, possession or power, 
in the hands of his Clerk in Court, for the inspection 
of Plaintiffs, their Solicitors and Agents, with liberty 
for them to take Copies thereof, or Extracts: and that 
the said Sir John Tyrell might also set forth an account 
of all the said Real Estates to which PlaintiA are so 
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1817. entitled at aforenid, and wbich w«« and are aow *t> 

^ fr«QduIeDt]y retained by the «iid last-mentioned JMii 

anf *^ 2>retf, and the laid Sir J^hn Tyrell, the present pot- 

^ fessor thereof, together with the names of the Placet 

Sir J, Ttmi.Ii. and Parishes in which the same are respectively situaiei, 

and the yearly Keats U wbich the same are let, and 

the particular quantities and number of Acres of Land 

4>f which the said Real Estates consist, and the pavti- 

cnlar kinds and species of such Ijand,and the qnantitiey 

of each kind: and that the said Sir J^ku 7Vfv// uiighl 

iMke a full and tr«e Disclosure and Discovery of end 

oope^^rning the levarai matters aforesaid, so as to enable 

Pl^ntiffs to take each piooeedinss as they may be 

adviaed &re neceisary for reoovering poiaessioa of tiie 

said ^eal ^states. 

To this Bill, the Pefeodant put in (he foUowing Fkn. 

This Defendant by PrQtestation, &c. doth plead to 
the said Bill, and fox Plea paith, that to the best of his 
thin Defendant's knowledge, information and belief,) 
Ckark9 Parker, se^^ondly in tlie said Bill named, was 
npty nor were nor wes J^rances Marler and M^ria VtUm^ 
ft'ne Morkr in the said Bill named, or either of thcfls> 
IM>r were, nor was any others or other of the Ancestors 
pf the said Complainants, Sarah CraWf Mary Tosm- 
sn4, and JoAis Surri^, by, from, through or under 
wh9xn the said Complainants, in right of the said 
QM»plainants Sarah Craw, Mary Tammend, and Joii» 
^I9rru/g$, by their said Bill, claim or make title to the 
Hnreditaments and Premisei therein mentioned, seined of 
annh Hereditaments and Piemiies or any part or partp 
thereof, within thmem^re yeiMrs nut before the SUag 
of the aaid iSpli (^Cwv}a»9t; opr h»i fbay, er any or 
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II Discovery. Bat the Plaintifi have in this Case »toted 1817^ 

acts of Fraud, taking down a Tombstone and putting 

mp another, and taking possession of the Deeds, which, ^^ ^^^^ 

if true, would entitle them to relief, though Centuries «. 

had.sinoe elapsed ^ and as these Acts are not denied by Sir J.Ttksll. 

the Plea, they myst be considered as admitted. In 

Bond V. Hopkin9(je), Lord Redesdale says, this Statott 

is not operative in cases of Fraud. - If the Bill is to be 

considered as for Discovery only, they cannot resist that 

Discovery by pleading the Statute* Dean and Ciofter 

of WtstminMUr v. Cr(ni(J)f BaiUie ▼. SibbaU(g). 

Mr. Garrett t in Reply: — 
This is a mere Bill of Discovery. The words quoted 
from the Prayer are mere words of course, and always 
used in Bills of Discovery. If Tyrtll held :he Estate 
as Tenant within sixty years, the Defendant must be per- 
jured, as the Plea positively states that neither Charjits 
Parker or Frances Marler, and Maria Valenline Marler, 
or any of the Ancestors of the Plaintiff, were seised 
of the Estate within sixty years ; which was not true, if 
Tyrell was Tenant to the Ancestors of the Plaintiff^ 
within that period. If Tyrell was so in possession as 
Tenant, the Plea might have been replied to. The fact 
is, that Tyrell died before Frances Marler and Maria 
Valentine Marler, so that if the Plea be defective, the 
Court will allow us to amend it. With respect to 
the Fraud relied upon, as this is not a Bill for Relief, 
but for Discovery only, the Defendant was not bound 
to answer as to the imputed Fraud. The Statute is 
general, 4ind does not except cases of Fraud. It h^ 
been argued the Statute cannot be pleaded to a Bill ol 

(e) 1 Sch.aad Lefr. p. 430. (g) 15 V^s. 1^5. 
(/)Bonb. 60. 
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DtMoyaiy. There n fl Cole ill BtiMfriiiy to ihaecibe^ 
but I searched for the Plee» and coald Mt fM kl 
Nothing oo that siibjcec irat deteniilMd in BaUKer. 
SibbM. In that Case, m fbeite wai an acknonpledg* 
Sir J. Tratift^ ment of the Debt scaled m ihci Bill, k was heM, a Plen 
of the Statate of Lhaitatioas was not saffioient^ hoi 
that the stated aekaowkdgaEiSfiFt aciifft be answered. 

The VicB«CaASFCBLi.on >^ 
a 1 St December. This ninst bo eonsidered as a mere RS of Dtscoteiry , 
no relief being prayed. The Pnrfer that the Defendant 
may set forth a List of Title Deeds, tuc. and that they 
may be placed in the hands of the Cterk in Court for 
Inspecttoffi is incidental to the discovery, and does nojt 
make it a Btil for ReHef. 

The CottTt never gives a Discovery unless the Plain- 
tiff shows himself entitled to % and that he will be 
benefited by it. 

The Plea states that certain peisons named in the 
Bill, nor their ancestors have had seisin or possession 
of the Premises within sixty years before the fifing of 
the Bill; bat it does not state that the Plaintifis have 
not had seisin or possession within sixty years ; that 
omission, however, is not fatal to the Plea, as the 
Flamtifi by their Bill admit they have not had seisin 
or possession within sixty years. 

If a Person enters as Tenant by permission of the 
rightful Owner, and continues so for a great length of 
tia«e, thoogh wiAoat paying Rent^ the Owner would 
still be consid^ed as in possession by means of his 
Tenant. The Bill states that Tyrett entered as Tenant 
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to JiNMiqif aQ4 Jtf^rui F$ltntim Markr, aai) so coo^ 1»1 7. 
tjsHml w Tfliiwt m J7Ww when JftinVi FfOentiM ~^ ' 

QOQmjtuMi % seiwa And pQMeMtoa wkbio iMny yewr^, ^ 

and Aat.2]^ reoogpisfid tbf MQfkn to be Co^ws. Sir J. Twbi.. 

If tbrt b? po» and th^ Bedigi^ 4iiatad:m the BiU be 

oQi^eet, tbe PlauMAffii idi<w a Tit)0 fe« Ildie^^ The Ptee. 

doe^ opt 6tale a w$m. and p^isessioii fpt 0^ty yearn ia 

the Defendant, but oQ}y nc^aiWes the 0eiai9 md po9^ 

»e«»ipii of tbo^e tbroagb v^k^^ the PliuiMitfr daiqu^ and 

iMsetftTe^ generally the bc% qHwted w the BUI^ tbiit 

3>tv)0ent^ed at Tenwt, aqd *ept pod^e^iim m sncbf 

liU the death of Jtfama Fahftine H^rUr\ but diat U 

aofc the made in which the £»cUf stated in the BJH 

ought tQ be me». It j^ AQt ^ufllcient ^enesally t» deny 

the inference drawn from facts. The Bill says, Tyrdl 

entered as Teunt to Frwuu Marier and Maria Falen- 

tine Marier : the Plea says nothing as to that. The Bill 

sUtM, T^ell adknowledged the Tenncy ; hvt as to that, 

the Plea is silent. The Plea is good in substance, bat 

not in fbiai, as it avoids answering, otherwise tha& 

generally, the specific fiiots I have aoeBlieDed, which 

art stated in the BiU. 

Fka oTemded. 

Mr. Oame^t then applied for leave to amend the 
Plea, and Mr. WUk applied for leavie to amend the Bill, 
by making it a Bill for Relief; but the Fite-Chanufhr 
t»d tb<Me applications reqnired consideration, and that 
the matter ought to be the subject of a disttnet appK- 
eatien. 

On this day, Mr. JETorf, and Mr. WtUis, moved that i$ai Decembsr. 
the Plaintifis might be at liberty to amend the Bill, by 
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making it a Bill for Relief, or otherwise as they shoold 
be advised; and Sir Sdnuid RomUfy, and Mr. Garrai, 
moved that the Defendant might be at liberty to widi- 
draw his Plea, and plead de novo, to the whole of the 
Billy or to sach part as he should be advised. Some 
discnssion took place, and in the result, His Homar 
directed that the Plea should be overruled without 
Costs, and the Plaintifis should be at liberty to amend 
their Bill as they should be advised, without Costs, if 
the Amendments did not require a new Engrossment, they 
amending the DdTendant's Copy of the Bill; but in case 
such Amendments should make a new Engrossment 
necessary, then the Plaintiffs to pay the Costs of such 
Amendments, to be taxed by the Jlfas^er, and the 
^Defendant to be at liberty to make a new Defence* 



23 Dec. 1817. 

3d Jan. i8i8. 
A ParckoBefor 
a valuabU cmms- 
deration (the 
adequacy of 
which was dit^ 
jmiedj by a 
NepheWfJrom 
his UnciCfWho 



COPIS and others c. MIDDLETOM and otfaersr 



1 HIS was a Creditor's BUI, and, in substance, stated,, 
that John Knoit and William Knoti were indebted, by 
specialty and simple contract, to the Plabtifib :-^ThAt 
Wm. Knott died j2 3d July 1786, seised of various Free- 
hold and Copyhold Estates, and by Will devised some 
of them to his Son John Knott, ehai^geable with. the 

payment of his debts ; and other of his Real Estates he 
(wiknoumtotht ^^^,^^ ^ ^^.^ g^ y^^^^ j^ ^^^ jjj. ^^ ^^ 

Nephew J xviu 

mainder to his Children; and after several L^ades 

gave the remainder of his Personal Estate to his Sou 

John Knott, and appointed him his Executor i-T-Tliat 

John Knott proved the Will and took possession of the 



insoiventf and 
died 90on after 
the purchase ; 
heldf not to be 



impeachable by 

Creditors qf the Uncle, and that a Mortgagee of the Purchaser ou^ to ktoe 

been a Party to the Suit. 
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Real Estates devised to biaiy and sold part of them, and 
also possessed the whole of the Testator's Personal Es- 
tates : — ^That he became insolvent, and previous to his 
4eath, ''he, in a clandestine manner, sold and conveyed 
to his Nephew, the Defendant John Knott, part of the 
devised Premises, called Stoney Farm, kc. for 2,000 /• 
which he applied to his own use, but that the premises 
were worth a great deal more money ; and that said Sale 
was fraudulent as against the Creditors of John Knott, 
and ought to be set aside and made void :" — That Thomas 
Knoit took possession of the Estates devised to him for 
life, with remainder to his Children, and is still in pos- 
session, and has three Children^ three of ihe Defendants: 
— ^That John Knott died, and by his Will devised such 
of the Real Estates devised to him, as were unsold, 
and also other of his Real Estates : — ^That some of the 
Real Estates were devised to his Brother Thoma$ Knott, 
subject to the payment of his debts; and that he gave to 
him the residue of his Personal Estate, and appointed 
htm Executor of his Will :^That Thofnas Knott re- 
nounced the Executorship, and Letters of Administration, 
with the Will annexed, were taken out by Middleton, 
Wilier and Gruggin, three other of the Defendants : — 
That WUUam Knott entered into possession of the Es- 
tates devised to him :— That Gruggin, one of the De- 
fendants, since the death of John Knott, administered to 
Wm. Knott. The Prayer of the Bill was, that the Wills 
of Ifilliam and John Knott might be established, and 
for an Account by their Representatives ; and that the 
Real Estates of ihe Testator^s, charged with the pay- 
ment of debts remaining unsold, might be decreed to be 
sold ; and if that should not be sufficient, then that all, 
or a competent part of the TesUtor's other Estates,migbt 
be applied in satisfaction of the debts; and. that the 

Conveyance made by the Testator John Knott, to his 
Vol. II. E E 
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Nephew, the Defendant John Knott, of part of said 
devised Estate, might be set aside; and that there migh 
be a re-sale of that Estate, and an Account of the 
Estates of William KnoU sold by John Knott, Sic. 

John Knotty by his Answer, stated, '' That Testator 
John Knott entered upon and took possession of all the 
Real Estates fmd Premises devised to him, and (inter 
aL) those devi9ed to him, subject to payment of Testatoi^s 
debts ; aqd said John Knott continued in possessioa 
thereof till his death, and of the Bents and Pr^fit^ of 
such as were not sold in his life»time ; and believes, he 
publicly advertised Great Broad Leaze Estate; but 
3,6op/. only beipg bid for sume, it wa& npt then sold, 
but he afterwards sold sume to John Peachjff Esq. a 
honftjide Purchaser, for 4)O0o guineas ^ but bow he ap- 
plied the money Defendant does not know : — ^Tbat said 
Testator John Knoit, about a month before his death# 
sold and conveyed to Defendant Stoney Farm and 
the Messuage, WatermiU, Windmill, Buildings, and 
Lands in Bill mentioned, for 2,000/.; except that said 
Testator, about six months before his death, gave De- 
fendant a small slip of ground, containing fourteen rods 
or thereabouts, parcel of said last-mentioned Premises, 
of little or no value, for the purpose of Defendant's 
building a malt-house thereon, and on which he did 
build a malt*house, at the expense of between 400 /. and 
500/., but denies such Sale was made in a clandestine 
mwner, or witli intent to defraud said Testator's Cre* 
ditors ; Defendant having been informed by a friend in 
the neighbourhood, who had land adjoining, and skilful 
in valuing landa, that 2,000/. was the fiill value theneof, 
and part dmreof bebg subject ^o a perpetual Rent* 
charge of 30/. per Jnaum, payable out of same to De- 
fendant Neapman Knoti t-^Th&t from what he had 
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heard since Testator John Knotfs death, he believes^ at 
cime of said Sale, he was in insolvent circumstances ; but 
Defendanty at time of said Sale, did not vnd^stand there 
was any demand outstanding against the Estate of Tes- 
tator WifKam Knott ; on the contrary, Testator John Middletoit 
Kn%it was considered by Defendant, and persons in andotliersi 
general, to be a man of property, and worth much more 
than he owed; and so far from considering said Premises 
cheap, Defendant thought himself hardly treated by 
said John Knott/* 

Many Witnesses were examined on behalf of the 
Plaintiffs, as to the value of the Estate sold to the De- 
fendant by his Unde John Knott ; one^ valued the Es* 
tate, when sold, at 5,912/.; another, at 4,272/.; another 
at 4,032/.$ another, at 4,000/. 

Amongst other Witnesses produced on the part of the 
Defendant, HuntuA Knott/hy her Deposition, stated : — 
^ She understood Defendant John Knott became Pur- 
chaser of Stoney Farm and said other Premises, shortly 
after Michaelmas preceding the death of Testator John 
Knott z-^Thht said John Knotty in July next before such 
Pnxcbaae) gave up to Defendant a piece of Ground, 
part of said Prembes, being Parcel of the Gateway 
there adjoining to the Road, for the purpose of erecting 
a Maltrboose, bat of what dimeiMioRs Deponent can- 
not set forth) hue believes the same not to be more than 
half'^a-qoarter of an acre, and which was of little or 
no value : — ^ThaC Defendant John Knott ^ immediately 
afterwards erected a Malt<*hoQse and Wood-house there, 
at the* expense of near or quite 500/. as she has reason 
to believe, beiog,^rtng the time of erecting these Build- 
ings, on the spot, and seeing and hearing what was doing 
there by the workmen and those concerned: — That 

EE 2 
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Pauneii Knott, the Father of Defendant John Knoii, 
was Deponent's Husband^ and died about fourteen years 
ago ; and said Paunttt Knott, about sixteen years before 
his death, occupied, as Tenant to his Father fVilkam 
Knott, the said MiUs and Buildings, and, during sucb 
occupation, laid out considerable sums of Mon^ ia 
repairs and improvements of said Mills and Buildings, 
particularly of the House, by taking down same and new- 
])nikling it, «nd new-tiling the Watermill, and adding a 
new pair of stones thereto, and thoroughly repairing the 
wheels thereof, and putting in a new pair of stones to the 
Windmill, and a new round beam (all said Mills and 
Buildings, when said Paunett Knott took them, being ta 
a very ruinous state :) — Says that Paunett Knott^s in- 
ducement to lay ont such Money was, that Testator 
WiUiam Knott told him he should make all said Premises 
convenient to himself, as he. Testator, bought them for 
bim> and me&nt to give him same ; and whenever said 
Paunett Knott applied to said Testator respecting any 
repairs of said Premises (which Deponent has frequently 
been witness to), said WiUiam Knott told him he should 
do what he pleased without troubling him, as said 
Paunett Knott should consider the Premises as his own : 
— ^That after decease of said Paunett Knoit (in the life- 
time of Testator William Knott,) said William Knoit 
frequently told Deponent, he had by his Will given all 
said Premises to Deponent's Children : — ^That for about 
eleven years after Paunett Knott's deaths Deponent oc- 
cupied said Mills and Premises <excefftt Stonof Farm 
and Cottages in St. Pancrass^ and carried oa the busi- 
ness thereof ioit the benefit of herself and Children, and 
4uring that time expended considerable sums of Money 
about the repairs and improvements thereof, to lOoL 
and upwards ; and her reason was, because said William 
Knotthad promised said Premises to her Familyi and ahe 
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has bad no allowance whatever for said Monies so laid 
out: — Says that Testator John Knott, 09 opening the 
Will of Testator WilUam Knott, after his decease, and 
immediately after reading same, took Deponent into a 
room in said William Knott's house, (where his Rela- 
tions were assembled to hear said Will read,) and de- 
dared to Deponent, that notwithstanding said William 
Knott had not given said Mills and Premises to Depo- 
nent's Family, yet the ^id Mills and Premises should be 
the Property of Defendant John Knott, and of Depo- 
nent's Family; and said Testator John Knott would 
give the same accordingly, for such was his Father's 
intention ; and Testator John Knott often repeated such 
promise, and often added, she might make herself per- 
fectly easy, as her Family would be well provided for; 
and requested her to take care of their education^' 
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The Defendant produced no Witnesses as to the value 
of the Estate, when the same was sold to him.by his Uncle 
John Knott. 



By the Decree made in the Cause Z5tb Novembee 
1796, it was amongst other things ordered, '' That the 
Master should enquire and state to the Court, whether 
the Farm called Stoney Farm, and the Messuage, Water«- 
mill> and other Premises, in the Pleadings of this Cause 
mentioned to have been conveyed by the Testator John 
Knott, to his Nephew the Defendant /• Knott, or any 
and what part thereof, were or was, at the time of such 
Conveyance, subject to any and what Annuity or Yearly 
Rent-charge, and to whom payable : and it was ordered^ 
that the said Master should also inquire, whether 
Paunett Knott, the Father of the Defendant John Knotty 
is become Tenant to the said Testator William Knotty 
the Faiher of him the saud Pannett Knott f, of any and 
E B 3 
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August 17769 made between the said William KnM^ 
(under whom the said Testator John Knott derired bisi' 
title) and his Son Newman Knotty of the 1st part; 
Ge(n'ge Parham and Lucy Caffin, Spinster, Daugbter-in-' 
law of the said George Parham, of the 2nd part ; the 
said Testator John Knott, and Janua Wheailey, of the 
3rd part f and John Freeland and Stephen Justin, of the 
4th part, previous to and in contemplation of a Mar* 
riage then intended to be had, and which was after- 
wards solemnised between the said Nemman Knott and 
Lucy Caffin, for the considemtions therein mentioned, 
conveyed and assured by the said William Knott, unto the 
said John Knott the Testator, and Jame$ WheatUy, and 
to theif hein, to the uses- in the said Maniage Settle- 
ment particularly mentioned, with the ultimate use to 
the said Newman Kno^^ bis heirs and assigns, for ever* 
That he found, from a state of facts laid before him oq 
behalf of the Defendanto Thomas Knott, Thomas WiUians 
Knott, Maria Knott and Henry John Kno^t, the Infants, 
by the said Thomas Knott their Guardian, and Jokm 
Knott, Newman Knott and William Knott, and admitted 
on behalf of ihe Plaintiffs, that Paunett Knott was 
for 13 or 14 years before his death. Tenant to hi» 
Father, the said Testator William Knott, of the House, 
Watermill and Windmill, and a small Croft, (formerly 
two Crofts) of Meadow Land adjoining, containing one 
acre, and of the run of Paunett Knott's Horses in the 
Meadow Lands of Stoney Farm, at a Rent of 35A 1 4s. per 
annum ; and after the death of said Paunett Knott, the 
said Hannah Knott rented the same, except the run of 
Horses on Stoney Farm, at a Rent of 31 L 10 s., and 
she continued to rent the same up to the time the same 
was sold with Stoney Farm, by the Testator John Knott, 
to the Defendant John Knott ; and that both the afore* 
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said holdings weie by parole only ; and that one receipt 
only for the said Rent can now be found, which receipt 
is as follows, ** 1792» October ; Received of Mrs. Knott 
the sum of 31 /. los. for one yearns Rent, for the two 
Mills and Crofts, due this day, by me John Knott/' 
And that no Timber or Trees of any value were cut 
upon the said Premises by the said Patmett and Hannah 
Ktwtt ; and he further certified, that no evidence had 
been laid before him to prove that any sums of money 
were expended in repairs or improvements of the said 
Premises, by the said Hannah Knott' or the said John 
Knott ; but it appears to him, by the evidence produced, 
that various sums of money were expended by the said 
Paunett Knott, to the amount, in the whole, of the 
sum of 450/., or thereabouts; and he conceived that 
said Premises were rendered more valuable by such 
repairs or improvements, at the time when the same 
were conveyed to the said Defendant John Knott. That 
the sum of 2,000/., agreed to be given by the Defendant 
John Knott to his Uncle, the said Testator John Knott, 
for the Estate in the Pleadings. mentioned, was not 
wholly paid by the said Defendant to his said Uncle, but 
that the same was paid in manner following, (that is to 
say,) That the said Defendant John Knott, by the direc- 
tion of the said Testator John Khott his Uncle, paid to 
CharUs Tapner, since deceased. Clerk to MtsBTs.Griffiths, 
Caldecott and Drew, the sum of 1,4x4/. 154. 41I. in 
discharge of the principal and interest, on a Bond from 
the said Testator John Knott, to the said Messrs. 
Griffiths, Caldecott and Drew; and that, the sum of 
600/., (being 14/. 15 s. 41/. more than the residue of 
the said sum of 2,000/.) was paid by the said Defendant 
John Knott, to the said Testator John Knott." 
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Mr. Bek and Mr. Wingftdd, for the Pkdntift :-* 
This is the Case of a man indebted, selling an Estate 
a month before his death, at a great under-value, to hia 
Nephew and Heir at Law. These facts are safficient 
to show that the sale is fraudnlenty as against Creditors* 
Where Creditors are not ooncemed, persons may part 
with their property as they please ; but such a Convey- 
ance as this is void as to Creditors, who may set aside 
Contracts, which the Party hinlself could not. The 
I3 Eliz. c. 5, invalidate^ such a Conveyance as this: 
it would be an evarion of the Statute to hold this Con^ 
veyaace valid* If this Conveyance bad been for nataral 
love and affection, it could not have been supported ; 
so ndther can it be supported where the Price was so 
greatly inadequate; only one half of the value being 
given, according to the lovTest estimate of the Witnesses. 
In Heaihcote v. Paigwm, an Annuity was set aside for 
inad^uacy of Price (a). Id Heme v. Meeret (6), a pur- 
chase of an Estate from a Tenant for Life, was set aside 
in favour of Creditors, the purdiase being made at an 
ttuder-value. lnPartridgey.O^{c),hoiANarihingtan 
sajf^, ** I think no man has such a power over bit oWn 
property, to dispose of it so as to defeat Creditors, unless 
for consideration. It U the motite of the giver, not 
the knowledge of the acceptor, that is to weig^.^ 



In Mathem v. Fedver {d)f an assigHftie&t of personn 
Property for an inadequate consideration, was consideired 
as fraudulent against Creditors, nnder the i^th of Eli& 



(a) 2 Bro. C. C. 167. 

(b) 1 Vcrn. 465. S. G Men- 
tioned in note to Heathcots t. 
PaigQon, 2 Bro*C,C. 176-7. 



(c) Ambler, sg6. 
(cO 1 Cox, ^79. 
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So in Cadogm v. Kennett (e), Lord MiOi^idd says, ^ tf 
the transatiliooB be not bondjlde, fiie titdttostaAce of its 
being done for a valdAble coiirtdiMti<Stt, trill ii^t ftlon^ 
uke it oQt of the Statute.'' 

Mr. Wetherdl and Mr. Bldke^ for the Defendant 
Knott:— 
There is no instance of setting aside a Purchase, on 
the mere circumstance of its being a disadvantageous 
bargain, unless the price given be so grossly incommen- 
surate with the real value, as to evidence a fraud ; and 
if a Purchase is sought to be set aside under the StaL of 
Qiz.aa a fraud against Cfedit#fB, a fraudulent intention 
must be shown. Suppose it true in this Case, that 6ne 
half only of th^ value is given, that is not fer se, a 
sufficient ground to set aside a Purchase, either at the 
instance of the Vendor, or of bis Creditors (/)« The 



(0 Cowp. 434. 

(/) In a MS. Case of Ma<- 
icecn V. Cole, Trin. T. 8 
Geo. 9n<)> i733i t-or^ ^^^^g 
appears to have beeu of bpi- 
nioDy that a Sale for olie-balf 
of the Value might be set aside. 
Such certainly was the Rule 
of the Civil Law \ but none of 
the modem Cases, that I am 
aware of, establish it as an 
abstract proposition, that a 
Sale for one-half of the value 
is invalid. In an early Case, 
Noit V. HiUf a Chy. Cas. lai, 
Lord Notty^ham observed, 
*' By the Civil Law, a bargain 
of double the value shall be 
avoided, and I loiiA tl wtrt so 



in England ;" plainly intimat* 
ing, that such was not tken 
the Law. The Case of Moi- 
keen v. Cole^ came on upon an 
Appeal from the Rolls, and 
according to the MS. in my 
poetession, was thus ; 

<' The Plaintiff was enti- 
tled to a Legacy of 500/. io 
case he survived the Testator's 
Widow, payable to him or bis 
Children, share aud share alike; 
but if ba died without Issue, 
living the Widow, then the 
500/. to go to her. The 
Plaintiff being very necessi- 
toas, assigns the conditional 
Legacy to the Defendant for 
100 /• to be paid by 5/. a 
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Cases of Basseit r. N,osewarthy(g), Barwick v. IVooi(]k\ 
Sievem v. Olipeii)^ Walker v. Burroughs (k), Bulhck 
¥* Sadler (J), show, that even where inadequacy has been 
i. Creditors have not been able to set aside Par- 



(t) 9 Bro. C. C, 9o« 
S. C. (*) I Atk.93. 
(/) AinbL764« 



(g) Finch, 102. 
(h) 1 Atk. 2$o, 
Ridgwayi 960. 



year, after which, the Widow 
dies, and the Plaintiff knowing 
tbeLegacy then became vested 
in bun by his Deed, confirms 
the Assignment of the 500 L 
to the Defendant A Bill is 
now brought to have this Con- 
tract or Assignment set aside, 
as being an unreasonable bar- 
gain, and without a valuable - 
cimsideratioD." 

*^ Lord-Chavcbllor :— 
^ There is a difference 
between Cases where the 
Agreement or Sate wants the 
aid of this Court to carry it 
into execution, and where the 
legal Estate is absolutely in 
the Vendee; in the former 
Case, this Court is more ready 
to relieve; and as this is a 
Legacy which cannot be reco' 
vered at Common Law, the 
present Case is plainly within 
the first part of this distinc- 
tion. Then it comes to this 
single question, whether Cole 
was a fair Purchaser for a 
valuable Consideration; or 



whether there is such a fraud 
in it as this Court ought to 
relieve. This was a Legacy 
payable upon a Contingency, 
in case he survived the Testa- 
tor's Widow; he was about 
twenty-four years of age, she 
about sixty-four; then what 
is the real value of 500/. under 
this Contingency? In all 
events, her life must be run 
out before he could be paid, 
so that that takes away one- 
third of the value, according 
to the computation of this 
Court; and as to the other 
chance, it is just equal, whe- 
ther he or the Widow sur- 
vived, so that one must be 
taken away under this Con- 
tingency ; and if you deduct 
one-third, and then on^-half 
of 500/., there renrains about 
166/. Then what is the Con- 
sideration here given for that 
which is valued at 166 7. ? It 
is 5 /. per annum, for twenty 
years, which can't be reckoned 
at more than 50 /. ; so that 
under this considention, I 
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chases ; but in this Case no inadequacy is proved. The 
Tallnation was of the whole Estate, but it turns oat that 
the Vendor had no title to one-fourth of the Estate; 
what the ralae of three-fourths of the Estate was, is 
unascertained. Before the Court can decide upon the 
adequacy of the Consideration, there must be a re- 
valuation. 
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The Vtce-Chancsllob :— 
This is a Bill by Creditors, calling for an account of 
Real and Personal Estate, and seeking to set aside a 
Sale to the Defendant John Knott, for fraud, as between 
the Vendor, John Knott deceased, and the Vendee, the 
Defendant John Knott. The Bill was filed so long ago 
as 1793, the Sale being twenty-fire years ago. I have 
carefully looked into all the Pleadings, — the Eyidence,-**- 
the Decree, — ^the Master^s Report, — ^and all the cir- 
cumstances of the case. The first question to be con- 
sidered, is, whether this Bill has brought all the necessary 
Parties before the Court. According to 4he Answer of 
the Defendant John Knott, it appears, that he mort- 
gaged the Estate, the purchase of which, this Bill seeks 
to set aside, to Dr. Sanden, for 2,ocfoL, which Mort- 
gage remains undischarged ; and that the Title Deeds of 
the Estate are in the hands of Dr. Sanded, Dr. Sanden 



should have made no d^adty 
in reUtcmg the Plaim^, a$ not 
having received one^haff^qfthe 
vaive of his Legacy. But ihm 
what does be do afterwards? 
— With his eyes open he agrees 
to this Contract he had made, 
and offers to do any other 
thiag to ratify it; and then 
toiffSriM it by a new Deed; 



and that after all the Contin- 
gencies had happened, sup- 
posing he had given away this 
500 iL, shall Equity give it 
him again ? 1 am of opinion, 
he has tied himself so fast we 
can't relieve him." 

Decree for dismissal of 
Pfatmtiff's Bill confirmed. 
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l« 17^ ^ then is giTjeatly iatere^ted in supporting the Title of Us 

Mortgagor, the Defendant John Knott. All the Title 

and others I*^^® ^^ *" bi* custody. It does not appear whether 

P, they were produced or prpved on the hearing of the 

MiDDLETON Cfiuse. Sanden ought to have been mad^ a Party. It 

and others, waa necessary to see the Title Deeds, in order to decide 

the point between the Parties. , 

Supposing, however, all pioper Parties are l)efore the 
Courlty the next question is, whether this Bill contains 
proper Charges. The Vendor nor the Vendee complain 
of the Cpntract, biut only ^^«e Creditors; and the only 
mode in which they can invalidate the Contract, is upon 
the Stat, of the 13th of Eli;^. c. 5. 

Is thi^ then a Case within ^bat Statute i What is it 
that J? chfurged and put in issi^ in this Case i The Bill 
stating <^t^ fa<;ts, cbpirges, that jQhn Knott deceased, 
after the d^eeas^ pf his Father, publicly advertised for 
sale the B&tf^p Great Broad J^au, part of the Eatatt 
devised to him by his father; and th^t the sam^ waa 
sold %o a bomfLfide Purchaser. That Sale is x^o% im* 
peanhedi but the Plaintifis oall for an account of the 
proceeds. That Estate was not sold by Public Sale^ since 
only 3i6oo/. being bid, it waa not then sold, but waa 
afterwards sold by Private Contract for 4,000/. John 
Knott deceased, had reason therefore to conclude, that 
he could sell pore advautageously by Private Contract^ 
than by PubUe Sale. He afterwacds, in 1792, sella 
SUomef Farm to the Defendant. The BiU sUtes it was 
sold, '^ in a clandestine manner, for 2,000/., which he 
applied to his own use ; but that the Premises were 
worth a ^reat deal more money ; and that said Sale was 
fraudulent, as agaio^l the Creditors of the said John 
Knott, and olight to be set aside." The Plaintiffs there- 
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lore rely upon RdatioDsbip^ Intolvency, and inadaqnacy 
of Pricft, as grounda upon which they seek to set aside 
the Contract. It does not appear that John Knott, the 
Vendor, expected his death when he sold the Estate, 
and though in fact he did die soon after the Sale, it does 
not appear how he died, whether by accident, or other- 
wise* The Bill is loosely drawn. If the fact were, that 
the Sale was made in contemplation of a speedy disso^ 
lution, that fact should have been charged in the BUI* 
It is then said he was his Nephew. Is there any firaud 
in selling to a Nephew ?-— He might sell to him. If on 
account of his Relationship, he sold it for less than he 
would have done to another, it might be material ; but 
if he treated with him as he would have done with a 
stranger, the Contract is valid. Where the Deed states, 
as in many Cases, the consideration to be love and afiec- 
tion, that is material; but it b not charged or put in 
issue, that the circumstance that the Vendee was his 
Nephew, had any effect upon the Contract. The Estate 
bad been let to the Father of the Nephew, and alter^ 
wards, his Widow held it for fourteen years ; and they 
improved it, the Estate being dilapidated when they 
took it. The Buildings and Mill, 8cc. were repaired by 
die Father and bis Wife, and on the faith and expec* 
tation held out that the Estate would finally become 
theirs. They were disappointed by the Will, by which 
it was given from them ; and it was natural they should 
wish to become the Purchasers. The Vendee was the 
customary Heir of the Vendor, but not his general Heir. 
By the Will of the Vendor, the favourite object of bis 
bounty appears to have been his Brother, and there is 
no proof that the Vendee was any particular favourite. 
Fraud cannot be imputed, merely by stating that a man 
has sold to hb Nephew. But then it is said, the Vendor 
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, ^^^'^' , was insolvent. There is no charge that he knew be 

^ was insolvent, and that he made the Sale on that 

Copis ' 

audothens account. A person may be insolvent without know- 
V. ing it. Was this Vendor known to be in a state of 

MiUDLETov Insolvency i Did the Nephew know it i By his answer 
an othert- jj^ swears he did not know of his Insolvency. The 
Will of the Vendor, as stated in the Bill, was made 
after the Sale to the Defendant, and is not like the 
Will of an insolvent person. The Bill states that 
John KnM, ** being well entitled to said devised Estates 
remaining unsold by him, and being seised of other 
Heal Estates, and possessed of a considerable Personal 
Property, duly made his Will, &c.*' By tliis Will, 
made after the Sale, he disposes of his Real Estates to 
his Brother, and makes other dispositions, as a man of 
Property would do. But then at his death, it seems, he 
was found to be insolvent. If he was so, he kept it 
a secret, at least it was not known to his Nephew. It 
is then said, the Estate was sold at a great inadequacy 
of Price. Is the mere selling an Estate for less than its 
value, to be considered as a fraud upon Creditors ? That 
would be an alarming doctrine. Most Vendors of 
Estates are indebted, and from necessity are often 
obliged to sell for the most they can get. If such a 
Sale were void, as against Creditors, a Purchaser ought 
not only to have an Abstract of the Vendor's Title, but 
an Abstract of the Vendor's circumstances ; and he must 
be examined like a Bankrupt. All that is stated in the 
Bill, is, that the Estate was worth ^ a great deal more, 
money than it was sold for." Can Creditors say, '' you 
sold by Private Contract, but if you had sold by a 
Public Sale you might have got more; and therefore- 
the Sale as to us is void.** That cannot be a ground for 
setting aside a Contract. It cannot be allowed to Cre« 
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^lore, especially after a great lapse of time, to make 
such ao objection. Was it known to the Vendor 
and Vendee, that the Estate was worth considerably 
more than it sold for ? — ^The Bill has no such charge, 
but meiely. states, that the Property '* was worth a 
great deal more than it sold for." Suppose he had sold 
it by Public Auction, it might still have been bought 
for l^ss than its value. Merely selling an Estate for less 
than its value, can never of itself be considered as a 
Fraud, though, under some circumstances, it may be con- 
sidered as evidence of Fraud. There is the evidence of 
Land Surveyors, as to the value of the Estate when sold, 
showing, that the Estate was worth much more than it 
sold for; but every body knows how easy it is to obtain 
such exaggerated valuations. These then are the circum- 
stances under which it is sought to set aside this SaJl, 
upon the 13th of Eliz. c. 5. The Preamble of that Act 
is, '^ For the avoiding and abolishing of feigned, covi- 
nous and fraudulent Feoffments, &c., as well of Lands 
and Tenements, as of Goods and Chattels, &c. devised 
and contrived of malice, fraud, covin, collusion or guile, 
to the end, purpose and intent to delay, hinder or 
defraud Creditors and others of their just and lawful 
Actions, Suits, Debts, &c. not only to the let or hinder- 
ance of the due course and execution of Law and 
Justice, but also to the overthrow of all true and plain 
dealing, bargaining, and chevisance between man and 
man, without which, no Commonwealth or civil society 
can be maintained or continued." A Conveyance there* 
fore, to be affected by this Act, must be shown to be 
** feigned, covinous and fraudulent," and made with " an 
intent to delay, hinder, or defraud" Creditors. But if 
this Case were held to be within the Statute, it would 
be '' the overthrow of all true and plain dealing, bar^ 
VoL.IL F p 
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gaining, and chevi«ance between man and man ;*' for 
as a Purchaser cannot know the circamstances of the 
Vendor, it would prevent " all dealing, bargaining, dnd 
chevisance between man and man,*' and counteract the 
object of the Statute. The Statute, iii order to prevent 
thi$ inconvenience^ has, by the sixth section provided^ 
That the Act shall not extend to any Conveyance upon 
good Consideration, and bonAJide to any person^ not 
having at the time of silch Conveyance or Assurance, 
any manner of notice or knowledge of such Covin, 
Fraud or Collusion. A Conveyance therefore cannot 
be invalidated by this Act, if there has been a bond fide 
Purchaser. The Bill states Insolvency, Relationship atid 
Inadequacy, but does not expressly charge that the 
Defendant is not a Purchaser for a valuable Considera- 
tion. To bring the Case within the Statute, the Put- 
chase must not have been bon&fide and without notice. 
This Cause went to issue, and Witnesses wefe examined. 
What was the evidence as to the value of the Estate ? 
The Surveyors only state their opinion. They state, 
that in 1792, the Land was worth, to rent, 505. or 525. 
an acre; that is a pretty large Rent for Land neat 
Chichtsttr. They say, the value of the Land is in- 
creased by irrigation, occasioned by the overflowing of 
the water used by the Mill ; but there is no proof that 
the water would overflow, if the Mill was properly used. 
They calculate the vdue of the Land at thirty-two years 
Purchase, but that is an extravagant calcuktion. There 
is no proof that the Land could have been sold at so 
many yeairs Purchase. Then the Mill, &c. were valued 
in the improved state they were, without any consid^sr- 
ation of what had been expended on them . The Vendee, 
it is proved, kid out 500 /. They ought to have been 
valued in the coadition they were in when the Sale 
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look place. Tbe Decree only directs an enquiry of 
Expenses on the Land previous to the Sale. It turns 
out, on tbe Matier's Report, that tfie whole Valnation of 
this Land proceeded on a mistake^ for the feet appears 
to be, that the Vendor was only entitled to three-fourths 
of this Estate. There is ther^re bo evidence, what 
three-fourths of the Estate were worth. But then it is 
said, though tbe Conveyance turns out to be invalid, as 
to one-fourth of the Estate, yet that is proof a fraud 
wms intended ; since the Purchaser, if he intended to 
make a bond fide Purchase, would have looked into the 
Title, and not doing so, evidences the Fraud in the 
transaction. If that were evidence of Fraud, it should 
have been charged in the Bill, and the attention of the 
Vendee drawn to it; and he might have given a satis* 
factory answer. Tbe facts which have transpired, have 
taken away all the effect which the evidence might have 
had, as to Value. If the Court were to proceed, it nust 
be upon fresh evidence, as to the Value of the Estate. 
Is then the Covrt, at the distance of twenty«>five years, 
to direct the Master to inquire what was the value of 
three-fourths of this Property f Length of time is cer« 
tainly no bar to a Fraud, and the delay in the Suit 
might have been avoided by the Defendant, if he had 
urged it on, but he stood only on the defensive, and it 
was the duty of the Creditors to accelerate the Suit. I 
think I should not do right, after such a lapse of time, 
to direct an Inquiry before the Master. It is difficult to 
say what was the object of the Decree in i jgS. The 
Inquiries directed are not easily to be explained. It is 
said, that whatevcr'the result of the Inquiries, dwected 
to be made before the Master, were, the Sale was void ; 
but would the Court have made such a Decree, if in all 
events, the Sale was to be considered as void ? — 

F F 2 
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It has been much pressed as an abstract point, that anr 
insolvent Person selling to a Relation for an inadequate 
price, is a Fraud, and that the Conveyance is in all such 
Cases void, under the Stat, of the 13th Eliz.c. 5* 

I have already observed somewhat on that point. The 
Stat. 13th Eliz. c. 5. was made in favour of Creditors, 
the Stat, of the 27 Elix. c. 4. in favour of Purcbasers* 
Under both Statutes the Owner of Lands has a qualified, 
not an absolute right. He may sell, but he cannot give; 
he must, according to a common proverb, " be just 
before he is generous." A volunteer for a meritorious 
Consideration, fur love and affection, is not sufficient. The 
expression, "good Cofutderorion," in the Statute, means 
a valuable Consideration (m), as Money, Marriage, 8cc. 
To constitute fraud, as against Creditors, it is sufficient 
to prove that the gift was voluntary. The Statute does 
not deprive a man of the power of selling his Estate, or 
doing what he pleases with the Purchase Money. It 
was the Creditors' &ult that they did not proceed against 
their Debtor. If on the one baud there is a fair Sale^ 
out and out, it is valid. In Upton v. Biss€tt(n\ Owen J. 
said, " he was at the making of the Statute of Eliz. 
wherein special care was taken that there should not be 
any words which should extend to Purchasers.'* The diffi- 
culty, in most cases, has been, to say what is a sufficient 
Consideration within the Statute. The Court has not 
been very particular as to the sufficiency of the Con- 
sideration, if the contract was bond fide (p). In Stephens 
v« Olive{p\ it was held, a Deed of Separation, in which 
the Trustees indemnified the H usband against the Wife's 



(m) See Twync's Case, 3 
Bep. 81b. 

(^) Cro. Eliz. 444. 



(0) Vide Nuun v. 
brooke, 8T. R. 521. 
(p) 2 Bro. C. C. 9a 
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Ibtore Debts, was a valuable Consideration^ and ipok the 1 g 1 7. 
Case out of the Statute. It was uncertain what the Debts, ^ ' 

if any, would amount to, but still it was considered as ^^^ 
a sufficient Consideration to answer the. words of the ' 

Vm 

Statute. MiDDLETON 

and others. 
In King v. Brewer, cited in the note to Stephens v. 
Oliveiq), the same doctrine was acted upon. In those 
Cases the Court thought the mere liability of the Trus- 
tees to pay the future Debts of the Wife, was a valuable 
Consideration. 

In Doe V. Routledge(r), there was a gross Fraud* Lord 
Mansfield says, "The Consideration of 200/., which 
is to support it as a Deed for a valuable Consideration, 
compared with the real value of 2,000/., shows it to have 
been no purchase at all, but a gift." It was a gross 
fraud.'* Mr. J. Jston, an excellent Lawyer, says, in that 
Case, "A great deal has been said upon the construction 
of the Statute 27 Eliz. c. 4, whether there should be a 
yti//aswell as a bon&Jide consideration. It has been 
said, that a bonAfide consideration's not 8u£Bcient^-but 
it is; and the Consideration need not be full; for a 
Mortgage is a good Considerationy though never a full 



In Mathews v. Feaver (s), the Master qf the Rolls 
says, ** If the Conveyance had been made without any 
Consideration^ it would certainly have been void under 
the Statute ; and I am of the same opinion where the 
Consideration is entirely inadequate!* In that Case, the 

iq) lb. p. 93, in note. (#) 1 Cox, p. 278. 

(r) Cowp. 705. 
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idaikqaacy was excessive^ and tbe Conv€jaaGe.IieId Of 
be frauduf^Dt. 

In Jones v. Mar$h(t), the Lord ChanctHor thought 
the adequacy of the Consideration ought not to be 
nicely scrutinized. 

In Basset v. Nosworthy(u), the Lord Chancellor bbju, 
'' In Purchases, the question is not whether the Con- 
sideration be adequate, but whether 'tis valuable, for if 
it be such a Consideration as will make the Defendant a 
Purchaser within the Statute of Eliz. and bring him 
within the piotection of that Law, he otight not to be 
impeached in Equity." 

In Hemey. Meers{x) there was great under-value, and 
young Cox was outlawed and had absconded. Only 
between three and four years purchase for the Estate 
was given, and the Purchaser was a Trustee of the Es- 
tate, and knew of the outlawry and absconding, and 
purchased at that under-value, pefidente lite. That Case^ 
therefore, is no authority in favour of the Plaintiff. 

^ Mere Inadequacy of Price to invalidate a Contract, 
must, per se, be so exce^ive, as to be demonstrative of 
Fraud. In Griffith v. Spratley(y\ a Sailor indebted, 
contracted with a Broker for an Annuity for a very in- 
adequate Consideration; and Chief Baron £yre ox- 
presses, with great ability, his View of the effect of In- 
adequacy of Price. He says, ** The Caae has been much 



(0 Forr. 64. S. C. MS. 
(fi) Finch, loa. 
(*) 1 Vern^ 465. 



(y) 1 Cox, 383. And see 
Collier v. Browne, ib. p. 4. 
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rested upon this/ that the satisfactiop received is sa 
greyly inadequate to the real yalae, tba4; it is iinpossible 
to resist the inference of Fraud whiich arises on that 
ioadeqmu;y; pr, if possiblei to make inadequacy of Con- 
sideration of itself a distinct principle of reli^ in Equity ; Middlstoif 
but I know of no such principle. The Common Law and othert.r 
knows no sudb- The Consideration, more or less, sup-* 
ports the Contract. Common sense knows no such 
principle. The value of a thing is what it will produce, 
and admits of no precise standard. It must be in its 
nature fluctuating, and will depend upon ten thousand 
different circumstances. One man in the disposal of his 
property may sell it for less than another would ; he may 
sell rt under a pressure of circumstances, which may 
induce him to sell it at a particular time. Now, if 
Courts of Equity are to unraTel all these transactions, 
^hey would throw every thing into confusion, aiid set 
afloat all the Contracts of mankind. Therefore, I never 
can agree that inadequacy of Consideration is in itself a 
principle upon which a Party may be released from a 
Contract which he has wittingly and willingly entered 
into. It may indeed be a strong evidence of Fraud 
where the transaction is such as to be inconsistent with 
the sober manner of a man's conducting his affairs." 

Lord Eldon, also, the greatest Judge in this country, 
says, in Coles v. Ttecothick{a), ** Unless the Inadequacy 
of Price is such as shocks the conscience, and amounts 
in itself to conclusive and decisive evidence of Fraud in 
the transaction, it is not itself a sufficient ground for 
refusing a specific performance.'' In Underhill v. Har- 
tfood(6), he reiterates the same doctrine. 

(a) 9 Vcs. 246. S.C. MS. (b) 10 Ves. ai9,S.C. MS. 
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On these grounds, I am of opinion the Plaintifis^ 
have not made out a Case to set aside this Contract,! 
which was executed so long ago. This would be mj 
opinion if there were all the necessary Parties to this 
Suit; which there are not. 

Bill dismissed, without Costs^ 



MEMORANDUM. 



The following Cases, decided by the Vice-Chancdhfp 
were unavoidably omitted to be reported in chrono' 
logical order, but are thought to be of sufficient 
importance to be presented to the Profession. 



Semble. A 
Surety who pays 
off a Specialiy 
Debt, is to he 
considered as a 
Specialty Credi- 
tor of his 
PrincipaL 



ROBINSON t?. ANN WILSON and W. LARKINSv 
[19 Dec. 1814.] 

IN Decembei; 1791, William fVilson, late of AlnwicHf 
Northumberland, since deceased, became engaged as 
the Agent of the Paisley Union Bank Company, and 
thereupon, a Bond for 8,000/., dated 29tb Dec. 1791, 
was entered into by the said William Wilson and William 
Yowtghusband, since deceased, as a Surety for Wilson, 
conditioned, that if William Wilson should render just 
accounts, and pay Balances which might be found due 
from him, then the Bond to be void. 

Wilson acted as such Agent from December i/gii to 
December 1793, when he died intestate, leaving the 
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Defendant Ann WUson his Widow, and G» iSw FFftem 
his Heir at Law. 

Ann Wilson administered to her Husband. At the 
time of ff i&on's decease, there was ^jO^L \fn^ dae 
from him as Agent to the Company ; and his affairs being 
:verj unsettled, the Company celled upon Younghtaband, 
ihe Surety, to pay the same. He paid several Sums, and 
reduced the Debt to 2,030/. 05. Sd.^ and in 1798 gave 
his Bond to the Company for 2,000/. and Interest ; and 
one Robert Foster joined with him in such Bond as a 
Surety; and Foster, in the year 1801^ paid off the 
Bond. 

William Younghusband died in October 1802, and by 
his Will appointed Robert Foster and the Plaintiff 
Robinson his Executors; and the Plaintiff Jtoftiniofi was 
the surviving Executor. 

Robert Foster died 16th Nov. 1803, leaving a Will, 
and Executors, who proved his Will. 

Id November 1805, the Plaintiff, as such surviving 
Executor of Younghusband^ paid out of his Assets, to the 
Executors of Robert Foster, the amount of what was due 
to his Estate, in respect of what he had paid as Surety 
for Younghusband to the Company; so that the whole 
of what was secured by Bond from Wilson and his 
Surety Younghusband to the Company, had been paid 
out of the Estate of Younghusband, the Surety. 

The Defendant Ann Wilson, the Administratrix of 
William Wilson, possessed herself of Wilson's personal 
Estate; and as the Agent of G. & Wilson, the Heir at 
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hur of William fVUsan, received the Heats and Profits 
of a Freehold Messuage of WiUiam WUson, whicb 
descended to G. S. Wilson, uDtil his Bankruptcy. 

On the 2d March 1814, a Commission of Bankruptcy 
isMied agaiast G. S. Wilson, and be w£vs declared a 
Bwkrupt ; and the Defendant Larkins was appointed 
sole Amgate, and a Bargain and Sale executed to bim ^ 
Mid he thereupon entered into possession, and into the 
iveceipt of the Rents and Profits of the said Freehold 
JA&isUHgt of which William Wilson died seized. 

The PlaintiBF, stating these facts in his Bill, claimed to 
be entitled, as the personal Representative of William 
Yomigkuaband, to stand in li^ place of tUe Paisley 
Union Bank Companif, as a Specialty Creditor against 
the Estate of William Wihon, and prayed, .^a Acoount of 
what was due to bim for Principal and Interest, as thesor^ 
viving personal Representative of Wm. Younghushand, 
from the Estate of William Wilson ; wd an Account of 
Wm. Wilson's personal Estate posaess€4 or received by the 
Defendant Ann Wilson ; and in case the same was in- 
sufficient for payment of the PlaiDttfTs demand, that it 
m^ht be declared that the Real Estates which William 
Wilson died adzed of, are liable to make good soch de^ 
fioiency ; and for an Account of such Real Estates and 
the produce ; and that, if necessary, a sufficient part*of 
mch Real Estates might be sold to pay the Plaintiff; 
and that all proper Parties might join in such Sale. 

To this Bill the Defendant Larkins put in a general 
Demurrer. 



Mr. Trower, in support of the Demurrer. 
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Mr. Bell, contra, contended that where a Surety 
pays off the Bond of his Principal^ he is, in Equity, p 
a Specialty Creditor on the Principal's Estate, and ^^ 

that it had been determined at the Rolls in Hotham v. Ann Wilson 
Stone, 1810, on the authority of Gayner and Royner, and another, 
determined by Sir Thomas SeweU in 1777, that where a 
.Surety joined in a Bond, accompanied with a Mortgage 
by the Principal, and the Surety was called upon to pay 
the Bond, he has a right to call for an Assignment of 
the Mortgage. He also mentioned Parsons v. Prid- 
dock (a), where a Surety, who had paid the Debt was 
held entitled to an Assignment of a Bail Bond, there 
being an implied Contract between the Principal and the 
Surety, that if the latter pays the Debt^ he shall have, 
in Equity, the same Remedies as the Creditor had. 

Mr. Trower, in reply, observed, that Hotham v. 
Stone was appealed from, and that the Appeal was in the 
Lord Chancellor's Paper; whereupon the Fice^Chancellor 
directed the Demurrer to stand over till that Case was 
determined ; but observed, that lie had examined the 
Case of Gayner v. Royner in the Register's Book, wUdi 
he considered as in point. Sir Thonuu SeweU having 
decided in that Case, that where a Surety pays off a 
Specialty Debt, he should be considered as a Specialty 
Creditor of the Principal (6). 

(a) a y em. 608 S. C. 1 £q. {b) The Appeal to ^e Lord 
Cas. Abr. 93. ChaDoellor in Hothmn y.-Siaue 

haB notyet boen deddod iipOD; 
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FANE V. SPENCER. 
[March 23d— Sept. 5th, 1815.] 

tlfS^M^i '"" This was a Bin filed for the specific performance of 
Reportinfavour ^^ Agreement by the Defendant, to buy a Church 
qfike Title qf Lease from the PlaintiiT. 
the Vendor qf 

a Bishop's On the coming in of the Answer, the usual Order was 

I^ase,ontl^ obtained for a Reference on the Title. The Master 
^ orf #• reported a good Title could be made. The Defendant 
qf the Bishtfp's excepted to the Master's Report. 
Title, ovemded. 

From the Abstract of the PlaintifiTs Title, which was 
referred to in the Master*^ Report, it appeared that the 
Title commenced by a Lease granted by the Bishop of 
Bath and Wells in 1763, and was regularly deduced to 
the Plaintiflf by Conveyances, Wills, and new Leases 
granted upon the surrender of former Leases. 

The ground of the Exception to the Master*s Report 
of the Title was, that " the Plaintiff cannot have a per- 
fect Conveyance, Lease or Assignment of the Estate 
and Premises, according to the terms, true intent and 
meaning of the said Agreement, unless the Bishop qf 
Bath and fVelb, who granted the original Lease of the 
said Estate and Premises, and under which the same 
are held, as referred to by the said Agreement, had good 
Right and Title to grant such Lease; and because the 
Plaintiff has not shown, by the Abstract of her Title laid 
before the said if aster, or otherwise, that the said Lord 
Bishop of Bath and Wells had a right to make such 
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Lease^ or in any manner showed before the said Master 1815. 

that the Defendant had precluded himself from inqairy " ' 

into the Plaintiffs Title/' ^^''^ 



Mr. fVray, in support of Exceptions. 
In Keech v. Hall {a), and in Waring v. Mackreth (b), 
the right of a Lessee to examine the Title Deeds of the 
Lessor appears to have heen established, and an Assig- 
nee of the Lessee must have the same right; and the 
Lord Chancellor appears to have been of that opinion 
in White y. Foljambe^c). Though he there says, that if 
ever the question came before him he would call in the 
Judges to his assistance. Upon what principle is the 
case of a Bishop to be distinguished? The Titles of 
Corporations are not unimpeachable. 

Sir S. Ramilly, and Mr. Trower : — 
The objection made in this Case was never heard of 
before. Leases from a Bishop are distinguishable from 
Leases by other persons, and that is the ground we 
rely upon. If this Exception were allowed it would 
shake the Title to half the property in the kingdom. 
Lessees of the Crown — of the Prince of Wales, as Duke 
of Cornwall — would all claim the same right to look 
into the Title of the original Lessors. No claim of that 
sort has ever been made. Upon a purchase of Copy- 
hold Land, was it ever required that the Title of the 
Lord of the Manor must be shown i By what means 
are we to compel the Bishop to show his Title? lo 
Deverell v. Lord Bolton, decided 19th March 1810, a 
Reversionary Lease was granted by a Person authorized 

(a) DoQgl. ai. (c) 11 Ves. 337. 

it) Forestfs Ex. Rep. 119. 



Spencer. 
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1815. only to grant Leases id posaessioD. Lord Eldan refused 
a specific perfoimance, and said, where Leases an 
granted from man to man, it must be inquired in what 
Spknc£iu character the Lessor grants the Lease, whether as 
Tenant in Fee or having a limited Interest ; and there- 
fore bis Lordship would not say that a Lessee might not 
have a right to call for the Lessor's Title ; but no sucti 
ground exists in this Case : if the Bishop is seized, no 
doubt can arise of the nature of his Estate. In this 
Case clear proof exists of Possession by the Bishop, im 
right of his See, during 52 years. 

The Vice-Chancellok: — 
The novelty of the objection, and the great value of 
the property to be affected by it, has induced me to 
pause before I pronounced a Decision. 

The quesdon is, whether the Abstract has shown a 
good Title, as reported by the Master. 

It has been argued that, when a Lessee sells a Lease, 
and the Contract is silent as to the Title of the Lessor, 
the Lessee must show the Lessor's Title to grant the 
Lease. On that point there is no express Decision. In 
fVhite V. Foljambe, the Lord Chancellor expressed him-- 
self as undetermined upon the point. There seems no 
sound distinction as to the evidence of Title between the 
Sale of a Lease for Lives and of an Estate in Fee. The 
point, however, must be considered as undecided. la 
toy view of the present Case, it does not appear to me 
necessary to determine upon that question, this Case 
being determinable on a difl^rant point. 

This is a purchase of a Lease for Lives held under a 
Bishop. It is said, the Vendor of this Lease ought to 
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show the Title of the Bishop who granted the original 18)5. 

Lease in 1763^ and not merely the Title of the present 
Bishop who granted the Lease in 1807 > ^^^ ^^^ qnes* ^' 

tion therefore is, whether a Purchaser has a right to Spekcbr. 
call for the Title of the Bishop^ there being no express 
condition in the Contract to preclude hinf. 

No Case has been cited in support of tlie Objection^ 
although Bishops Leases constitute so great a part of 
the property of the Country. No. instance is to be 
found, or even any hint in any book, where the Title of 
the Bishop has been thus called for ; and the novelty and 
danger of the Objection makes it necessary to be very 
careful how the Court gives way to it. 

Leases of Bishops are distinguishable from those granted 
by private persons. The Right of a Bishop to grant 
a Lease depends not on Title Deeds, but on the Statute 
Law of the Land^ — the Restraining Act of Elizabeth. 
Before that Statute, Bishops might, by the Common 
Law, leaee for any length of time ; but that Act, as 
every body knows, restrained that power of alienation 
within certain bounds. If the Lease made by the 
Bishop in 1763 had not been made according to the 
Statute, it was not binding on his Successor, who might 
have avoided it. It is clear the Lease had all the reqtii- 
site formalities. It is said the Bishop might possibly 
have granted a Leate of Lands which did not belong to 
the See : that is possible, but no surmise of that kind 
appears on the Abstract. The Premises in question 
have been granted by successive Bishops for nearly 
sixty years, and nothing is suggested to show that the 
Leases were voidable or void. The only Objection to 
the Bishop's Title can be, that the Property so leased was 
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^^^^' ^ not annexed to the See, for if it was annexed, there }» 
Fakb °^ doubt whatever of the Bishop's right to grant. What 

9, then is sofBcient Evidence to show the Tenure, that the 

Spskcer. Premises belonged to the Seef How do you prove 
Land to be Copyhold Land i — By a Copyhold Convey- 
ance, f . e. admission in the Lord's Court. So if a Grant 
be made under an Episcopal Seal, the thing granted is 
supposed to belong to the Bishoprick. We cannot sup- 
pose that a Bishop, a Public Functionary, has fraudu* 
lently put his Episcopal Seal to any public Instrument, 
or that he has acted under a mistake, and granted what 
did not belong to the See. The subsequent surrender 
to the succeeding Bishop, and the renewal, was founded 
on the Right of his Predecessor to grant the Lease. 
The Lease was a matter of notoriety, and the Tenant 
undertook to do Suit and Service. Surely this is suffi- 
cient primd facie Evidence in any Court of the validity 
of the Lease, and the onus is thrown upon the Party 
objecting to the Bishop's Title, to show that the Lands 
thus granted did not belong to the See. The Lands 
have been granted by repeated successive Grants, and 
there has been a quiet enjoyment for upwards of fifty 
years ; which in my opinion affords abundant proof that 
the Estate belonged to the Bishop's See, and that tl^is 
Title is goody and such as a Purchaser ought to bet 
satisfied with. 

Exceptions overruled. 
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DUNKLEY and another, 9. SCRIBNOR and 
another (a). 

{July ayth, 1815.] 

By an Order, dated the Md July 1806, the Defendant Order to let 

William Scribnor was directed to pay the Sum of « House and 

13SI. Ss. 4rf. into the Bank with the privity of the ^c ^"^ 'J^*" 

cauniani^Generml, on the Credit of the Cause, without f^ ^ ^*'"' 
' ' trator^ona 

prejudice to any question in this Cause, with the usual Contempt fornot 
directions. paying Money 

into Court, 
By an Order, dated the 20th December 1814, it 
appearing that an Attachment having issued against 
the Defendant IVilUam Scribnor for non-payment of 
138/. 8s. 4d. pursuant to an Order directed to the 
Sheriff of Hertfordshire ; and by the Return of the She- 
riff, that he was a prisoner in his custody : it was ordered 
Aat an Habeas Corpus cum Causis should issue, di- 
rected to the said Sheriff, at the Return thereof to bring 
the Defendant William Scribnor to the bar of the Court 
to answer his said Contempt, 8cc. 

By another Order, dated the 14th January 1825, '^ 
was ordered that the said Defendant should be com- 
mitted to his Majesty^s prison of the Fleet, and there 
remain until the said Defendant should pay the said 
Sum pursuant to the said Order, and dear his Con 
tempt, 8cc. 

(a) £x relatione. 
Vol. II. Go 
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By another Order, dated 20th January 1815, it was 
ordered, that a Commission of Sequestration should 
issue, directed to certain Commissioners to be therein 
named, to sequester the said Defendant WUUam Strib- 
nor*s personal Estate, and the Rents, Issues and Profits 
of his real Estate, until he should pay the said Sum of 
138/. 85. 4(2., into the Bank, pursuant to the said Order 
of the 22d day of July 1806, &c. 



In pursuance of this Order, a Commission of Seques-* 
tration issued, and the Defendant's Property yrBs seques* 
tered. The Dcffendant, as the Plaintiff swore, continued 
in Prison, and refused to sell or mortgage his House 
and Land, and would do nothing but what the Lftw 
obliged him to do. 

On the 24th May 1815, a Motion was made by the 
Flaintifis that the Commissioners might be at Kberty 
to sell the personal Property belonging to the Defend- 
ant| and the Crops on West Field (particalanzed in 
the Notice of Motion): an Order was made for the 
Commissioners to sell the personal Property and the 
Crops (i). 

On the 21SC July 1815, it was moved, that the Com* 
missioners under the Sequestration might be at liberty 
io Uf an uninhabited Copyhold Messuage or Tene- 
ment, with its appurtenances ; and also a certain Field, 
commonly called fVest Field; all which said Premises be- 
longed to the said Defendant, and were situate at Flam-- 
stead in the County of Herts, and now in their posses- 
sion, to fVilliam Garner of Flamstead aforesaidj Farmer, 



{b) See Cavil v. Smith, 3 Bro. C. C. 362. 
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nt a Rent of Fourteen Pounds per Annum, the said 
fVillitim Gamer being ready and willing to pay such 
Rent for the same to the said Commissioners, by half- 
yearly Payments, or at such other time as the Court 
should direct ; and being also ready aiid willing to sign 
an Undertaking, as the Court should direct, to deliver 
up the Possession of the said Premises whensoever the 
said Defendant William Scribnor should pay the Sum 
of 138/. 85. 4d. into the Bank, with the privity of the 
Accountant General, on the Credit of this Cause (which 
by the Order of the 22d day of July 1806, he was 
directed to do,) or at such other time as the Court should 
direct ; and that the Commissioners, or any two of them, 
might also be at liberty to pay the Rents and Profits of 
the said Premises into the Bank with the privity of the 
Accountant General, in Trust in this Cause ; and that 
the Money so to be paid into the Bank, as and when the 
same should amount to a competent Sum, might be by 
the said Accountant General laid out in the purchase of 
Bank Three per Cent. Annuities in Trust in this Cause ; 
and that the Interest and Dividends to arise on such 
Bank Annuities when purchased, and all accumulations 
thereof, might in like manner be laid out in the pur- 
chase of like Bank Annuities. 
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This Application was supported by an Affidavit of 
two of .the Commissioners, stating their knowledge of 
the Premises, and that the proposed Rent was as much 
as the House and Lands were worth to be let to a yearly 
Tenant, and was as great a Rent as could be obtained. 
William Gamer also, the proposed Tenant, swore, he 
was willing to pay the Rent of 14/. a year, which was 
as much as the House and Land could be let for ; and 
that in case the Court permitted him to become Tenant* 



G G 



446 



DxrilKLET 

and another, 

9* 
SCRIBNOA 

and another. 



CASES IN CHANCERY. 

be was ready and willing to sign an Undertaking to cul* 
tivate the Land in an busbandlike manner, and accord- 
ing to tlie usual course of husbandry in the neighbour- 
hood, and to do any other act the Court might think 
proper for him to do during such time as he shooid 
continue in possession. 

The Clerk in Court for the Defendant William Scrib- 
nor was served with the Notice of the Motion, and also 
the Defendant in person. 

Mr. Wtfott, in support of the Motion, admitted there 
was no Case exactly in point. 

The Fiee^Chanccllor made the Order as prayed. 



RICHARD CROCKETT and BRIDGET his Wife, 
V. GEORGE BISHTON and THOMAS BISH- 
TON. 

{March loth, 1815.] 

InanAfi' Mr. Joseph MffWtn, for the Plaintiffs, moved to extend 

davit by Plainifff' jitut Injunction to stay Trial. 

ta a Came, it it 

mot neceuaryto m^. jpy,^^^^ for ifae Defendants, took the fdDowing 
Objection to the Affidavit which the Plaintiff Bkhard 
Crockett hoi made in support of the Motion. 

The beginning of the Affidavit was in these words: — 
** In Chancery, between Richard Crockett and Bridget 
^ his Wife^ Plaintiffs, and George Biihton and Thomas 



^atehit 
Bmdmce. 
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*^ Bukion, DefeDdants. The above named Plamtiff 
<< malteth oath and saitb, that he did, on behalf of him- 
** self and of this Deponent's Wife Bridget Crockett, 
** heretofore Bridget Sif^letan, Spinster, on or about 
^' the 3d day of February instant, exhibit their Bill of 
'' Complaint,'' 8cc. 8cc. 

Mr. Fisher objected that tlie Place of Abode and 
Addition of the Plaintiff Richard Crockett^ who swore 
the Affidavit, ought to have been inserted in it^ and, for 
this, cited Wyatft Edition of Prac. R^. p. 9, and 
Hinde, 451, there referred to, and the Rule of the Court 
of Ktitg's Bench of Mic. 15. Car, II. whereby it was 
ordered that the true Place of Abode and the true Ad- 
dition of every Person who should make Affidavit in 
that Court, should be inserted in such Affidavit. He 
cited also Impe^i Practice K. B. 7th edit. p. 134. 

Mr. J. Martin contended, there was no need of the 
PlaintiflTs being particularly described in an Affidavit 
in Chancery, inasmuch as his Place of Residence was 
to be found in the Bill of Complaint. 

Mr. Ihher, in reply, submitted, that even supposing 
that the present Affidavit was to be construed with re- 
ference to the Bill of Complaint, yet that in this Case 
it happened that even the Bill was deficient in this 
' respect ; that although the Place of Residence of the 
Plaintiff Richard Crockett appeared in the Bill, still 
there was no Addition, he being described in the Bill as 
follows : — ** Humbly complaining, show unto your 
** Lordship, your Orator and Oratrix Richard Crockett, 
** of SAtcsstons in the County of Stafford, and Bridget 
[' his Wife, that," &c.; and Mr. Fisker produced the 

003 
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Crocked Office Copy ia Court, to show that the Description was 
and another, thus deficient. 



BisHTOtr 
and aaother* 



But His Honor the Fice-Chaneellor&BiA', there had been 
many Affidavits made by Parties in Causesi without any 
other Description of themselves than merely that they 
were Plaintiffs or Defendants in the Cause ; and His 
Honor overruled the Objection, and granted Mr. 
Martin's Motion. 

Mr* Fisher also objected, that not only the I^aipe and 
Addition of the Deponent Richard CrockeH ought to 
have appeared in the Affidavit, but that he ought also 
to have been described, one of the abpve navi^d Plainr 
tjjffi, and not, the above named Plaintiff, therq being two 
Plaintiffs. 

But His Honor thought, that it sufficiently appeared 
by the Context of the first sentence, that the Plaintiff 
Richard Crockett was the Person who deposed. 



Separate 
Report allowed 
as to Costs* 



£D£S and another, v. ROSE. 

[July 1815.] 

A DECUEE had been made at The Rolls in this Cause, 
whereby JEfts Honor directed, amongst ojther things, 
several inquiries to be made by the Master, and also 
decreed the Costs of all Parties to be taxed as between 
Solicitor and Client, and to be paid to the respective 
Solicitors; and the consideration of further Directions 
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<iiid subsequent Costs was reserved until the Master 
should hare made his Report. 

The Parties being desirous that the Costs should be 
forthwith taxed and paid, without waiting for the 
MaHer*a general Report, Mr. Fisher, for the Plaintiffs^ 
moved, that the Master might be at liberty to make a 
separate Report as to Costs ; which was ordered accord^ 
ingly, Mr« Rose consenting for the Defendant. 
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Ex parte ROGERS. 
[29th March — 3d April 1816.] 

1 HE Petition stated that, George Dudley, Esq. by his Children, by 
Will, 1 2th July 1 774, amongst other Bequests, gave and Jmplicatim, held 
bequeathed to Mary Dudley Rogers, to George Rogers, '® *^ titled 
to Francis Rogers, to John Rogers, Jun. and to Hester '* ^ ^g^* 
Hudson Rogers, Sons and Daughters of his Nephew 
and Niece John and Hannah Rogers, to each of them 

1,000/., payable in Three Months after his Decease to 
such of them as should then be of Age, and as to those 
under Age, the Money to be paid at the same time for 
their use to their Father and Mother, and to the Scur- 
viv<»r of them, until they should attain the Age of 
Twenty-one years ; and the said Testator, as to all the 
rest and residue of the Estate, of what nature or kind 
soever^ which he was then or at the time of his decease 
should or might be possessed of, interested in, or entitled 
to, he gave, devised and bequeathed the same to said 
John and Thomas Misenor, their Executors and Ad- 

G G 4 
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Ex parte ministra tors^ upon Trust to lay out and invest the same i« 
RoozEs. the Public Funds, and to pay the Interest to Defendant J. 
Rogers during the Life of his Wife, Defendant Hannah 
Rogers, and to her only if she should survive him, sub- 
ject to deduction from the Principal for the Mainte-' 
nance, Education and Advancement of the Children of 
said John and Hanfiah Rogers ^ and after the decease 
of said Hannah Rogers^ to pay and apply the same to 
and amongst all and every the Child and Children of 
said Hannah Rogers who should be then living, and to 
be paid at his or her age of Twenty-one years ; and if 
but One Child be living at the time of the decease of 
said Hannah Rogers, then to such only Child; and 
of his Will appointed John Misenor, Thomas Misenor, 
and John Rogers, Executors. 

By a Codicil9 i8th August 1775, the Testator thus 
expressed himself: '' Whereas, by my last Will and 
Testament before mentioned, I have bequeathed to my 
Niece Maty Dudley Rogers, of Mile End, 1,000 /., but 
she having since indiscreetly married, I mean to with- 
draw that Legacy out of her power to dispose of it, or 
out of the power of her Husband to do so ; and theie- 
fore I order and direct that my Executors do secure to 
her, my said Niece, the Annual Interest of the said 
1,000/. independently of her said Husband, by placing 
out that said Sum in the Public Funds or Government 
Securities, in Trust for her my said Niece, she to enjoy 
the Interest or Dividends during her natural Life; and 
at her decease, without Child or Children, the Principal 
Sum, with all Interest due thereon, to go and be divided 
between such of her Sisters as may be living at the time 
of her Decease, share and share equally alike.'' 
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The Tettator died in December 1 777. Ex partt 

Roons. 

By the Decree made on the 12th July 1779, it was 
ordered, that it should be referred to Mr. Ord to take 
an Account of the testator's personal Estate in the 
usual manneri and it was thereby declared, that in case ' ^ 

Tcstator^s personal Estate should not be sufficient to 
pay bis Legacies (which proved to be the case) the Le- 
gacies should abate in proportion to their respective 
I^egacies. 

The Master, by his Report, 14th June 1781, amongst 
other things, certified that there was due, in respect of 
the Principal of said M. D. Rogers, the Wife of John 
Strover, Legacy of 1,000/., the Sum of 858/. $s. iid.; 
and there was then due to her in respect of the Sum of 
108 /. io«. lid. the Remainder of the Interest of that 
Legacy, 93/. 3s. id,; making together the Sum of 
951 /• 79., without being deducted the Sum of 2 L i6s. Sd. 
for her proportion of Abatement on 20/. paid her on 
account of Interest by Defendant John Rogers, there 
remained 948/. 10 «. 4d. 

By an Order, 3d of July 1781, it was, amongst other 
things, ordered, that 93/. 31. id., being Interest, part 
of the 948 /• los. 41I. so reported due in respect of said 
Legacy given to Mary Dudley, then the Wife of /• 
Strover, be paid to her for her separate use; and it 
was ordered, that 855/. ys. 3d* the Residue of said 
948 /. 10 s. 4d. should be placed out in the purchase of 
Bank Three per Cent. Annuities, in the Name and with 
the privity of the Accountant General, on the Credit of 
these Causes, and to the Acconnt of said Mofy D. 
Strover and her Children ; and it was further ordered^ 
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Ex parte that the Interest to become due on said Bank Anntd'" 

Rogers. ^1^5 should be pai^ to the said M. J). Strover during her 

Life, aqd on h^er Death any Person then entitled to* the 

Capital of said Bank Annuities yas to be at liberty to 

apply tp this Court concerning the same. 

Hannah Rogers died 17th April 1801^ leaving the 
Petitioner John Rogers, said M. D. Strover, and Hester 
Hudson Chambers the Wife of William Chambers, her 
only Children her surviving. 

/ The aforesaid 855 Z. 7s. ^d. ^as invested by the Ac- 
countant General in the purchase of 1,494/. is, id. 
Three per Cent. Bank Annuities, and the same 1,494/* 
Is. Sd. Three per Cent. Bank Annuities, together with 
fiol. 35. 5(2. in Cash, being Dividends which accrued 
due thereon on 5th January 1816, were standing in his 
Name. 

John Strover died 27th October 1815, leaving said 
Jf. D. Strover him surviving, having by Will be- 
queathed the whole of bis Property to her, and ap- 
pointed said M. D. Strover his sole Executrix. M. D. 
Strover died 12th November 1815, intestate, before she 
had proved the Will of said J. Strover. 

M. D. Strover left only Two Children and next o 
kin her surviving, namely, Samuel Rogers Strover and 
Hester Dann the Wife of vfftigA Hardy. 

Since the death of said M. D. Strover, Letters of 
Administration of her Estate and Effects, and also of the 
Eslate and Efiects of said John Strover, were granted to 
Petkioners. The Prayer of the Petition was, that the 
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Accfmntcmt Oenerai might be directed to pay to^ the Es pm^e 
Petitionera 20/. 35. 51^. being said DWklenda which Rogkm. 
aocraed on 5th January last ; and that be might be 
directed to transfer to the Petitioners said 1^494/. ts^Sd. 
Three per Cent. Bank AmmHet. 

Mr. Beamesy for the Petition : — 
By Implication^ the Children mast be conmdeied a^ 
equally entitled, under the Will, to this Money. Crowr 
der V. Clowes (a), Wainwrigki y. fVammright (b). 

Mr. Roupell, for the Residuary Detisees: 
No Gift was made to the Children of Jif. D, Rogen, 
and the Residuary Legatees are entitled to the Money. 

The Vicb-Chancellor : — 
The Bequest, as it stood in the WiM, was freeirom 3d April, 
doubt ; the difficulty in this Case arises from the 
Codicil. 

The object of the Codioil was not to deprive hk 
Niece Mary Dudley Rogers of the Legacy left to her 
by the Will, but only that the Annual Interest of Ih^ 
1,000 /. should be secured to her durmg her Life, ind^ 
pendent of her Husband. The Codicil says, *' I have 
bequeathed to my Niece Mary Dudley Rogersy o£^ tec. 
1,000/., but she haying since indiscreetly married, I 
mean to withdraw the Legacy out of her power to dis*- 
pose of it, or out of the power of her Husband to <k> so ; 
and therefore I order and direct that my Executors do 
secure to her my said Niece the Annual Interest of tlw 
said 1,000/., independent of her said Husband, by 

(0) 1 Vts, Jun. p. 449, {b) 3 Ves. 538. J 
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Ex pane placing oat that said Sam in the PuUic Funds or GoreA-^ 
RooBRs. ment Secaritiei, in Trust for her my said Niece, she to 
enjoy the Interest or Diyidends daring her natural Life."^ 
If the Codicil had stopped there, the question woold 
have been, whether she was absolutely entitled to the 
Legacy, with an Interest independent of her Husband 
daring her Life, so as to prevent the Husband claiming 
it ; but the Codicil says further, '' and at her decease, 
without Child or Children, the Principal Sum, with all 
Interest due thereon, to go and be divided between such 
of her Sisters as may be living at the time of her de- 
cease, share and share equally alike." If Mary Dudley 
Jtogen had died without Cliildren, the 1,000 /• would 
have gone to her Sister Huier H* Chambers. The 
Codicil says nothing as to the Residue, or what was to 
be done with the 1,000/. if M. D. Rogers had Children* 
There is only a negative on her taking any part of it. 

The 1,000/. on the Death of M. D. Rogers, must 
belong either — ^Firstly, to her personal Representatives, 
which these Petitioners, her Children, are; or — Secondly, 
to the Children as such ; or — ^Thffdly, it must fall in as 
part of the Residue. The question, therefore, is between 
the Children and the Residuary Legatees. 

The Residuary Legatees cannot take, because the 
Residue only, after the payment of this Legacy, was 
given to them. It could not go to Hester Chambers, 
because she was only to take if Af. D. Rogers died with- 
out Children. As the Testator did not mean to give it to 
the Residuary Legatees, and as he did not mean to die 
intestate as to any part of his Property, to whom could it 
go but to M. D. JBogers or her Children i MHiy mention 
Children if he did not mean them to tskei The 
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existence of Children was considered as material; so Em parte 

much so, that if there were any, the Legacy was not to Rogers. 
go over. By necessary Implication, the Children must 
be considered as entitled to the 1,000 /. 

Unless the intention be manifest, the Court cannot 
act; and though the intention of the Testator may ap- 
pear to the Judge to be different from what he has said, 
yet the Court, as in Denn ▼. Bag8haw{e), must decide 
according to the Words he has used ; it must not make a 
Will for the Testator, but only construe it : but there ' 
are many Cases in which, where the Bequest has been 
ambiguously worded, the Court has given effect to a 
clear implied intent. As where, in cases of Real Pro- 
perty, an Estate has been devised to B. upon the Death 
of A.; there, by Implication, a Life Estate has been held 
to pass to ui. So in Cases of Personal Property, the 
Court have acted upon an implied intent, as in Ctowder 
V. Climti (d), and Waitmrighi v. JVainwrighi (e), which 
were cited, and in Harmon v. Dickenson (/). In the first 
of these Cases, the Testator gave his Niece 1,000 i. to be 
paid immediately after his decease in case she should 
liappen to be then married, but if not then married, then 
to take the Interest for her Life, or till she should be 
married; and if she died* unmarried, then the 1,000/. to 
go over. The Testator, by a Codicil to his Will, gave his 
Niece ** the further Sum of 200 /. in addition to what 1 
have given her by my withb written Will.'' She was 
single at the Testator*s death, but afterwards married, 
and she and her Husband claimed the 200/. The Master 
-of the Rolls thought that by an unavoidable Implication, 
she was meant to have the 200 /. when she marriedi 

<c) 6 Term Rtp. 51a. (e) $ Ves. Jun. 558. 

(d) 2 Ves. Jan. 449. (/) 1 Bro. C. C 91. 
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EMpatte «Qd directed tke Legacy to be raised. In JVairatrighi r. 

Smwis. fFamtftighi, the Testator gave the Residue of his Estate 
to his Estetators, and directed that the Interest^ not ex- 
ceeding 20/. a year, should be applied for the mainte- 
nance of his Great Nephew Thomas Wainwright, until 
he should attain Twenty-one, with liberty to advance 
000 1, for his Benefit and Advancement before Twenty- 
one ; and if the Interest Produce of such Surplus should 
not all be laid out in any one year for the Maintenance 
of his Great Nepliew, what so remained was to be ap- 
plied for the benefit of his Great Nephew and his 
IPamily, as th^ £xecutors judged proper; and in pase 
his <JreaLt Nephew ctied before Twenty-one, then the 
Legacy to' go over. iTbe Great Nephew attained 
Turenty-orie, afid the Master of the Rolts held there was 
a necessary Implication ttat if he attained Twenty-one, 
he should hate the Residue, tn Hartnan v. Dickenson, 
there tras a Request to Two Daughters of the Testator^ 
and If one should die wi thotrt Issue, then to the surviv- 
ing Daughter' and her tssue. One of the l)aughters 
married and died leaving Issue, and then the unmarried 
Daughter died ; and it was held, that the Money went to 
the Issue of the married Daughter, although she did not 
survive her Sister. In these Cases, though there was 
not in words an express gift to the Individuals, yet the 
Court hdd that, by a necessary Implication, they were 
entitled. Applying the principle of these Cases to the 
present, I feel justified in saying the Children are entitled 
to the Legacy. Declare the Two Children of M. D. 
Str&oet entitled to the Legacy in Moieties ; one Moiety 
to be paid to the Petitioner HtigA Hardy and Wife, 
the other Moiety to be carried to the Account of Charles 
Strover (now in the East Indies), and let Mrs. Chambers 
have her Costs. 
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ROE «. POGSON. 
[9th April 1816.] 

A PETITION ^a» presented in this Catts^ litati«g Power to 
TmoaactioDS for upwards of Sixty Years, and praying charge a Snmin 
varioqs Relief. ^on^impikBa. 

The Vice-chancellor dotibted the prdpriety of bring- ^^crett. 

ing the Questions before the Court upon a Petitibn, bat, ^J^^^^^nccr 

in the course of his Judgment, expressed his Opiniod to ^ interest 

be^Firstly, that where, under a Settlement, a Powet is against Remain- 

given to charge a Sum in gross, it implies a Power to dertnan, though 

give Interest; and cited Lewis v. Freke (a); — Secondly hy laches he 

that an Incumbrancer on an Estate is entitled to Arrears of>^tcd to obtain 

of Interest in respect of his Incumbrance, arid to charpre , ^tjrom 
, ^ . , , • Tt ' 3 ^ the Tenant for 

the Estate with the same, as against a Remainder-man, j^-v.^^ 

though there may have been neglect or laches on his 

part in not making, for many years, a claim of Interest 

against the Tenant for Life; and cited Ijoftusy, Svrifi{h). 

Mr. Treslove, for the Petition. 

Mr. Heald, contra, 

(a) 3 Ves, Jun. si'st.. (b) 3 Sch. and Lefr. 648. 
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PREVOST and othot, v. CLARKE and othen. 
[SiBt May 1816.] 

W^riifxf Anne Protaa, by her WOJ, 20th September 1800, 
^!^^ * «ft«f several Legacies, gave the Residue of her Property, 
rmJmTfiue. which consisted of Personalty, to be equally divided 
between her Sons, Sir George, James, and William Pre^ 
vosi, and her Daughter Jlnne Clarke, '' and to guard 
against any unforeseen Accident, and for the purpose 
of leaving to my dear Daughter the Property I be- 
queath her in this my Will, my intention and Will are, 
that what comes to her share shall be vested in Pabltc 
Securities in the names of such Trustees as she and her 
Husband will appoint ; that, declaring moreover, that it 
is my intention and Will that the Property of the said 
Stock, and the free disposal thereof, save the Prayer to 
Mr. Clarke contained in this Will, to either of the 
Survivors upon the demise of Mr. and Mrs. ClarkeJ* 

The Testatrix afterwards used the following words : — 
** Convinced of the high sense of honor, the probity and 
affection of my Son in Law, Edward Clarke, I entreat 
hiffli should he not be blessed with Children by my 
Daughter, and survive, that he will leave at his decease 
to my Children and Grandchildren the share of my 
Property I have bestowed on her." 

The Bill was filed by the Children and Grandchildren 
of the Testatrix, against Mary Clarke,Bnd her Husband 
Edward Clarke, and the Executors, and prayed, " That 
Defendants Edward Clarke and Jm his Wife might 
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tetfonb what Right and Interest they have in said last 
mentioned Fourth Part or Share of the Residue of 
Testator^s personal Estates and Effects, and in what 
manner they make out same ; and that the Rights and 
Interests of all Persons in the aforesaid Part or Share of 
said Residue of said Testatrix's personal Estates and 
Effects (to which Defendants Edward Clarke and Ann . 
his Wife claim to be entitled as aforesaid) may be. 
forthwith settled and ascertained by the Decree of the 
Court ; and more particularly, that it might be Decreed, 
that according to the true meaning and construction of 
said Will, Defendants Clarke and Wife do not, nor 
doth either of them, take an Absolute Interest in said 
last mentioned Fourth Part or Share of said Residue, 
except only in the event of their having Children, as in 
said Will provided; and that, in the event of tbeii; 
having none, such Plaintiffs, and Defendant Jame$ 
Prevostf if they shall be living at the death of the 
Survivor of said Defendants Edward Clarke and Jinn his 
Wife, and if not, sucht>f Testatrix's Grandchildren as 
shall be then living, will be absolutely entitled to such 
last mentioned Fourth Part or Share of such. Residue, 
or to the Stocks or Funds in or upon which same, shall 
be invested or secured; and that, if necessary, all proper 
Directions may be given by the Court for the purpose 
of ascertaining the amount of such last mentbned Fourth 
Part or Share of the said Residue; and that same may 
be forthwith aocounted for and paid by Defendants 
James Prevast and Ckarles De Con$iant, or by. said 
Defendant James Previ^sty as the only Executors of said 
Testatrix now in this Country ; and when so sold,- may 
be Jaid out in the purchase of Three per Cent. 3ank 
Annuities, in the names of such Persons as .shall be 
Bominated and appointed by Defendants Edward Clarke 
VoL.IL Hh 
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and Ann hi» Wife, to be Trustees thereof; and that 
sach TmsteeSy when so appointed^ might be directed to 
execute all proper and necessary Deeds for duly de- 
claring the Trusts of said Stocks or Funds of the said 
Trust Monies or Funds."* 

The Defendants Edaard and Ann Clarke, inasted, by 
their Answer, that the Bequest of the Fourth Part of the 
Residue to Ann Clarke, was an absolute and uucon* 
ditional Bequest, clear of any Trust or Contingency. 

Sir 5. Romilfy, and Mr. Philttmore, for the 
Plaintifls:— 
There can be no doubt that by the words of this 
Will, there is a Gift to the Children and Grandchildren 
of the Testatrix, in case Mary Clarke should have no 
Children by her Husband. The word ** entreat'' raises 
a Trust, and is, according to many cases, imperative. A 
question may possibly arise between Children and Grand- 
children ; but that it is not now necessary to decide. 



Mr. Hari, for the Executors, submitted to act i 
Court might direct. 



the 



Mr. Leaekj and Mr. fVingfield, for theDefendanU 
Clarke and his Wife i^^ 
This was an absolute Bequest to Ann Vtarke. The 
Testatrix entreats her Son in Law, in case he should sur- 
tive her Daughter, to leave his share of the Residue 
^' to her Children or Grandchildren.'^ A power of Se- 
l^tion is given. The Court, in some cases, has construed 
the word or as ** and^' but it cannot in this case, • 
power of Selection being evidently intended. The 
Court cannot say it is aTrastfw the Children onlfi ot 
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ibe Grandchildren only ; and as Clarke made no. Selec- 
tion) no one could claim the Property. In Harland v. 
3Vfgg (a), Leasehold Estates were bequeathed to '' John 
Harland for ever,' hoping he will eoniime them in the 
Family ;** upon which words the Lord Chancellor said, 
^' I had a doubt whether the Family coiild not clium 
some Interest in the subject ; but, when I came to con* 
sider, I take tise R«de of Law tirfaetbiBythat two things 
must concur to constitute these Devises^ the Terms, and 
the Object. Hoping is in contradistinction to a direct 
Devise; but, whenevei' there are annexed to such words, 
{n^cise and direct Objects, the Law has connected the 
whole together, and held the; words sufficient to raise a 
Trust ; but then the Objects must be distinct : — ^where 
diere is ansboioe^ it mostbein tbeppotv^ of a Devisee to 
dispoaet>f it either i^ay ; if he had sold these Leaseholds, 
the Family could ndthavelaken them from theyendeQ,or 
if he^had given them to a&y .one p^t of the family, the 
olfaert coidd have ilo.xeinedyi The Will does* not 
iteport a Devise, as the words donotctjearly demonstrate 
an'Objeot.'* 
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Si^& JZossttfy,* in reply: — ' 

The Argmnefnt as to a power of Selection was used 
inlBr^etn^ v. Higf^ik), but witbbut efl^t. That<:ase 
went to the House of Jjordd, and is^ decisive of the 
present. 



(«)iBro.C.d.i49. 

(hj Heard by Sir R: P: 
Atdea; 4- Ves. 70^^ and re- 
tieard by him, 5 Ves. 495.' 
mi Decrse affinncd on ap- 



peal to Lord' Chancellor, 
8'Ves. 56^. and aftel-wartis 
oti Bp)>eal t» the* HdM'of 
Loids. 
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The Vice-Chakcellor : — . 
I caDQot disdoguisb this case from Browne y. Higp, 
which appears to me a direct Authority, and snpeisedes 
all reasoning on the subject. In that case, as in this, 
there was a power of Selection. 



HOLMES V. BARKER. 



Bequutqf 
*^ the whole cf my 
Property, qf 
mtiatever do' 
Mcriptitnip Free* 
hold, Leasehoid, 
4^. ofwhkh I 
may be infos' 
oemon of at the 
time of my 
decease," held to 
pass realEs- 
tateSy agreed to 
be purchased by 
the Testator. 



[7th August 1816.] 

William Holmei, made the foUowiog Will:— 
** I declaim this to be my last Will and Testament, 
written with my own band, this and day of January, ia 
the year of our Lord 1816. A Will lays in my Safe now, 
but it is not to my mind ; 'Mr. Pearse the Atlomey has 
another of later date, but not' signed, and it is also 
much to my dissatisfaction : this hasty Will I therefore 
now make, lest the Almighty should please to call for 
my life before I can get one better arranged. The 
lowness of my finances must plead my excuse in 
leaving so little in Legacies. I give and bequeath to 
TAonuMNtcAo/b, now residing with me, 100/.; and if he 
dies before me, that 100/. shall sink into the rest of my 
JSatate. I give and bequeath unto my Friends and 
Brothers in Law, Mr. Thomas Edward Barker of the 
Panorama, and Mr. George Miller Tea Dealer, of the 
Strand, the whole of my Property, of whatever de- 
scription, Freehold, Leasehold, Personal, Real, or by 
whatever name it may be called, qf which I may be in 
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possession of at the time of my decease {a), except the 
looL mentioned for Nicholb, but which will fall in as 
part of my Property if NichoUs dies before me, la 
Trust, and for the following Persons: my dear Wife 
shall enjoy the whole during her Life, and at her decease 
the whole shall be divided between all my Children 
that shall be then alive; and if any one or more of my 
Children shall be dead at the time* of the decease of 
my Wife, and leave any legitimate Children living, 
such Child or Children shall be entitled to the portion 
of my Property which their Father and Mother would 
have enjoyed had they been alive at the time of my 
Wife's decease. If it shall appear by my Ledger that 
* I am indebted in a sum of Money to my Son fVilliam 
'John, I desire it to be imderstood, that that Debt so due 
by me shall be thrown in, or sunk in hotch potcb, 
before any division of my Property takes place, as I 
do not mean him to have one farthing more than each 
of my other Children. If my dear Wife survives all 
my Children, and all their Children, I mean the whole of 
my Property to be at her disposal; and if. she dies 
without making a Will, 1 desire my Property may be 
equally divided between my Three Sisters, Mary Parker, 
Phabe Maxwell, and Faith Barker, or such of them 
as may be alive at the decease of my said Wife ; and if 
one or more of those Three Sisters be dead at the 
decease of my said Wife, my desire is,, that any portion 
of my Property that would have fallen to the lot of 
such Sister, bad she been living, may go. to her Child 
or Children, if any. I appoint my before mentioned 
Brother in Law, Mr. Thomas Edward Barker, and 
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were inserted by the Testator of the NVilU 
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Mr. George Miller, Trustees to this my last Will aod 
Xestament; and the said Thomas Edward Parker, and 
Qeorgt Miller, Execut^vs, with my dear Wife Sarah, 
Executrix; and! empower them to sell or let any party or 
^1 my Propc^ or Estates ; bat I direct that aoy Lease 
t,hey may graot sbfiU cease and determine when I have 
i^o Child alive imder Twenty-one years of age.'' 



The Testator died iSth February i%x6, Jegving^ 
him suryiviog, the Defendant Wm. John Hohna, his 
ddeat and only Son by jbis first Wife, and his Heir at 
J^aw; and tbe Plaintiffs, Joseph Holmes, Sarah Holme$ 
tbie younger, Charlotte Holmes, Louisa Holmes^oioA Mary 
Jane Holmes, \ki» only Children by his second Wife, 
Sanah Holmes. 

The Defendants, T. JB. Barker, G. Miller, and Sarah 
Holmes the Widow, proved the Testator's Will, and 
took possession of jtli^ Real and Peivonid Estate of the 
Testator. 



The Bill, slating these facts, further stated, thai 
some years since a Lease of a House in the Strami, in 
irhich the Testator resided at bis death, was granted to 
die Bather of the deceased, which was nnexpired; and 
upon the death of the Testator's Father, his Widow and 
Executrix gfanted an Underiease of the Premises to 
the Testator at an increased Rent; and svbsequeotly the 
Testator procured a reversionaiy L^ase «f the Premises 
to be granted to him by the iben Ground: Laadloid, for 
a further Term of Ten years, to commence from the 
determination of the former Lease; and in 1814 the 
Widow and Executrix of the Testator^p Father died, 
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and the Testator ptirebased of her Executors the Interest 
in the Lease granted to his Father^ and thus became en« 
titled to the Residue of the term of years in the Lease 
to his Father, and for the reversionary term of Ten years 
granted to theTesUtor:-^Tbat in the year 1813, the 
Testator entered into a Contract for the Pnrchase of the 
Fee Simple of a Honse in the Strand in which the 
Testator resided, and of which he had Lea^ as before 
metitioued ; bnt owmg to difficulties, the Purchase wa9i 
hot co^mpleted. 
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The Testator also entered iiito another Contract for 
the Purchaiie of the Fee Simple in Lands at LewisHtim in 
Kent, which Purchase was not completed at his death. 
The Bill charged, Uiat the Personal Estate possessed 
by the Defehdants, the Trustees and Executors of the 
Testator, ought, if a good and satisfactory Title to such 
Premises could be made by the Vendors, to be com- 
pleted by the defendants, the Executors and Trustees, 
and the Messuages and Lands therein respectively com- 
prised ought to be conveyed to the Defendants, the 
Executors and Trustees, upon the Trusts of the Will of 
the Testator. 



The Prayer of tlie Bill was, that the Will of the 
Testator might be established; and the Trusts of the 
. same carried into Execution^ and for the usual Acootmts; 
and that the several Purchases in the Sirand and at 
Lewisham might be decreed to be carried into effect, 
and the Purchase Monies paid out of the Personal 
Estate 6f the Testator; add that the Plaintiffs, the CbiU 
dren of the Testato^ ifaigfat be dedared entided to iHe 
benefit of such Gontraets when completed^ in eqM 
shares with the Defendant William Johi fToAnci^fttU 
H H 4 
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Mr. G^Qrge Miller, Trustees to .this my last Will aod 
Xestament; and the said Th4)mas Edward Parker, and 
Qearge Miller, Executors, with my dear Wife Sarah, 
Executrix; and I empower them to sell or let any .part, or 
^1 my Propc^rty or Esta,tes ; but I direct that any Lease 
t,hey may grant shfiU cease and determine when I have 
i^o Cbild alive imder Twenty-one years of age.'' 



The Testator died iSth February 18x6, U^mg^ 
him surviving, the Defendant fVm. John Hobna, hia 
ddeat and only Son by ^is 6rst Wife, and his Heir at 
J^aif; and die Plaintiffs, Jotepk Hohnes, Sarah Habn€$ 
the younger^ Charlotte Holme$, Louiaa Holmesp9xA Mor]f 
Jane Holmes, bia only Children by bis second Wift, 
Satflh Uolmes. 

The Defendants, T.E.Barher, G. Miller, and Sarak 
Holmes the Widow, prov^ the Testator's Will, and 
took possessioa of .the (U&l luid Peivonid Estate of the 
Testator. 



The Bill, stating these facts, further stated, that 
some years since a Lease of a House in the Strand, iq 
irhich the Testator resided at his death, was granted to 
die Bather of the deceased, which was nnexpired; and 
upon the death of die Testator's Father, his Widow and 
Executrix gfanted an Underiease of the Pirtmises to 
the Testator at an increased Rent; and subsequently the 
Testator procured a reversionaiy Lease «f the Premises 
to be granted to him by the then Ground. Laadloid, for 
a further Term of Ten years, to commence from the 
determination of the former Lease; and in 1814 the 
Widow and Executrix of die Testator^s Fadier died. 
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and the Testator porebaged of her Executors the Interest 
in the Lease granted to his Father^ and thus became en« 
titled to the Hesidne of the term of years in the Lease 
to his Father, and for the reversionary term of Ten years 
granted to the Testator: — ^That in the year 1813, the 
Testator entered into a Contract for the Pnrchase of the 
Fee Simple of a House in the Strand in which the 
Testator resided, and of which he had Lea^ as before 
mentioued ; but owmg to difficulties, the Purchase wa9i 
hot co^mpleted. 
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The Testator also entered into another Contract for 
the Purchaiie of the Fee Simple in Lands at Lewishitm in 
Kent, which Purchase was not completed at his death. 
The Bill charged, that the Personal Estate possessed 
by the Defendants, the Trustees and Executors of the 
Testator, ought, if a good and satisiactoiy Title to such 
Premises could be made by the Vendors^ to be com- 
pleted by the defendants, the Executors and Trustees, 
and the Messuages and Lands therein respectively com- 
prised ought to be conveyed to the Defendants, the 
Executors and Trustees, upon the Trusts of the Will of 
the TesUtor. 



The Prayer of the Bill was, that the Will of the 
Testator might be established^ and the Trusts of the 

. same carried into Execution, and for the iisualAcootiqts; 
and that the several Purchases in the Siraud and at 
LewUham might be decreed to be carried into effect, 
and the Porchase Monies paid out of the Personal 
Estate df the Testator; add that the Plaintiffs, the CbiK 
dren of the Testatot, ihigfat be dedared entitled to iHe 

' benefit of nch Cratraets when completedi in equkl 

shares with the Defendant WUliam Johi HobnUrWh^ 

H H 4 
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jeet to the Life Eitate of the Defendant Sarah Hdaiie§r 
the Widow, therein ; or in case the Court should be of 
opinion that the benefit of such Contracts did not pas» 
by the Will, but that the same ought to be com]Jeted 
by and out of the Testator's personal Estate, for the 
benefit of the Defendant William John Hobneg, as the 
Heir at Law of the Testator, then that Defendant 
William John Holtnes, migiit be put to bis Election, 
whether he would take as Heir at Law of the Testator, 
or take the benefit given him by the said Will ; and 
that the Rights and Interests of the Petitioners in the 
Real and Personal Estate and Effects of the Testator 
might be declared, secured, and improved for their 
respective uses and benefit; and that, if necessary, the 
Freehold and Leasehold Estates of the Testator might 
be sold, and the produce laid out and improved for the 
benefit of the Persons interested therein, 8lc. 

The Defendant William John Holmes, in his Answer, 
put in by his Guardian, he being an Idiot, insisted 
the Purchases ought to be completed and paid for 
out of the Personal Estate of the Testator; and that 
such Purchases did not pass under the Testator's Will ; 
and that he is entitled to such Purchases. ' 



Mr. Hart, and Mr. Girldlestone, for Plaintiffs :— 
The Devise to the Trustees and Executors passed 
all the Real and Personal Property of the Testator, the 
Leases, and the Estates contracted to be purchased. 

Mr. SwanMton, for the Trustees, and the Widow: — 

From the time of the Contract to purchase, the 

• Vendor became a Trustee for the Vendee. In Capd y. 

6irdler{b)f the Contract to porchase was after the 

(h) 9 Ves. 5og. 
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making of the Will, and therefore the Lands did not 
pass ; bat the Master of the Rolls there says, '' Having 
contracted for the purchase of the Inheritance, he 
became complete Owner of the whole Estate ; for it 
is clear in this Court, a Party who has contracted for 
the purchase of an Estate, is equitable Owner. The 
Vendor is a Trustee for him. If he had by his Will 
afterwards disposed of all his Lands, this Estate would 
have passed by that Will. 




The insertion of the words was to give to his Will a 
prospective effect ; the words are not, of which I may 
be in possession, but^ of which I may be in possession 
at theitime of my decease. As a question of Intention, 
the conclusion is clear, from the expressions in his Will, 
relative to his eldest Son, that he should only take an 
equal share with his other Children, and from the indi- 
rect evidence arising from the unfortunate situation of 
the Son, an Idiot. 

» 
Mr. Perkins, for the Defendant J. W. Holmes, the 
Heir at Law : — 

The Testator devises only the Estates '' of which he 
might be in possession of at the time of his decease.'' 
These words explain the Bequest before made, and the 
Estates contracted for do not pass, he not being in 
possession of such Estates ; and the Heir at Law is 
therefore entitled to the Estates contracted for. 



The Vics-Chancellob : — 

The intention of this Testator, apparent dnoughont 

his Will, is to dispose of all his Propierty. He did not 

mean to die intestate as to any part of his Property. 

He giyes by his Will, to bis Trustees and £xecatoi% 
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^ tbie whole of his Property, of ithateTer deBcriptioflv 
Freehold, Leasehold, Peisonal, Real, or by whatever 
name it may be called, of which he may be in possessioa 
at the time of his decea^.'' This comprehends all his 
Property. He Ad not mean any Property to descend 
to his Heir, who is an Idiots He directs, ** if it sbaU 
appear by his Ledger that he is indebted in u sum of 
Money to his Son WMiam John, he desires it \o 
be understood, that debt so due by hitn shoald be 
thrown or sank into hotchpot before any division of his 
Property shonld take plae^ m he did mot mean him to 
hneiom farthing more tham^each of hk X^hildren*' The 
Testator conli nwt meail tiikat his personal Property, iili 
^aEdosieii of Us lotber Chikhen, sbonU Ik applied in 
^jta&kl of the Batates contmcted for, and that they 
akodd deaocnd to his Hdr. That would be to oonthr-* 
dfet what be had said before^ vie. that his ^deat Son 
iihonld not have one fiurtMag more thm his other. Chit^ 
dren. He does not limit the Devise by giving Etftatte 
4fiom in my possession, but all bis Estates in his possessioa 
«t the tlm^ of his death. He was in poisettion bf the 
equitable Estate in the Estates i^eed \o be pnfchased.. 
He bad the present Owntohip ; he was as com^e an 
Owner in Bqaity as ever he cooM be, and might, by his 
Will, disfRMe of the Estates agreed to be parchased. 
If be bad befbre hb death acquired tbe legal fietatfe^ 
it would not hav^ been a teVocation of his Will(«). 
He is entitled to the Rente. Be hlls^ in thetionsideratiOQ 
of a Court of Equity, the present possession of the 
Estates. It is clear bemeaot to pa^ tbe l^aaebbld in 
the Sitmidi in wfaieh be lesided, for hemtntiaiis Ldiuie- 
bora Estates in fan Will^ and had no other. LeatthcM 
Estate. He donld not mean to^ve the Leaashokl to 
(a) 6ee Riivlhit t. Burgess, ^ Vto. kiid b«a; 29<l. 
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of the Bankrupt Robert Leedt, to the amount, altogether, 
of s^SL 39. 5 d* : — ^That in collecting the said Sum he 
incurred an expense of 27/. 195.; but that he retained 
the Sum of 498 /. 4 s . sd^ being die residue of the said 
Sum of 536/. 3f. 5<£ in his own bands; and that, at 
the time of his Bankruptcy, that Sum: was due from 
^im to the Estate of the Bmkhipl^ Robert Leedi: — 
That, on the 20th April. 1815, a Conuntssion issued 
against said S. Charles, and Assignees were chosen :-^ 
That since the Bankruptcy of S.Charles, no other Assig- 
4iee of Robert Leeds had been appointed ; and that the 
Petitioner Kent, for himself,, and the Petitioner Bignold, 
had proved the said Sum of 498/* 4<- 5<{. as a Debt 
•due from the Estate of S. Charles to the Estate of the 
Bankrupt JR. Leeds; and that the Petitioner Kent had 
received two Dividends, of 54. 6d. and 2 5. in the Pound, 
upon the said Sum of 498 iL 4 s. ^d., which amounted 
to 186/. i6f.: — ^That said Samti^/ CAarfes, before his 
Bankruptcy, had proved a Debt of 820/. lis. ^d. 
against the Estate of the Bankrupt R. Leeds; and that 
.on the 1st of August 1815, a Dividend of 2s* in the 
Pound on the Estate of R. Leeds was declared ; which 
Dividend on S. Charletf% Debt amounted to 82/. is. id.: — 
That the residue of the said Sum of 498/. 4s. ^d., due 
from the Estate of S. Charles, after deducting said Divi* 
dendof 82/. 11s., amounts to 416/. ^s. 4<{. ; which is 
greater than said Sum of 186/. i6f., received by Pe- 
titioner: Kent as aforesaid, from the Estate of Charles, 
by the Sum of 229/. 7s. ^d. :— That J. S. Greenwood, 
one of the Assignees of S. Charles, applied to Petitioner 
KetU, for. payment of the. Dividend declared of the 
Estate of R. Leeds, upon the said Sum of 820/. lis. $d.; 
and that Keni, being ignorant that the same ought not 
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MotioDi that a Serjeant at Anna should go against him.. 
So if an insufficient Answer to a Bill is put in, and re- 
ported such, the Plaintiff may move to obtain his CostB- 
in respect of the insufficient Answer ; and on the same 
principle, he contended, a Party was entitled to Costs 
occasioned by the reported insufficiency of an Exami- 
nation to Interrogatories. He observed, that the Regis- 
ter, Mr. Raynesford, had seen Precedei^ts of such an- 
Order. He also cited Banut v. Flack (6). 



The Vice-chancellor: — 
You may take tbie Order. 

(h) i8 Ves. 387. 



Ex parte BIGNOLD and KENT, Assignees of 
ROBERT LEEDS, a Bankrupt, m re SAMUEL 
CHARLES. 



[4th Nov. 1817.] 
Sum paid hy 
mUtakebj/M ThE Petition stated, that on the 10th July 1814, 

«i^ee qf one ^ Commission of Bankruptcy issued against Robert 
Bankruptcy to r j e 

Atitgneci under •^'*^' ^^^ ^^^^ ^^® Petitioners, together with the said 
another Bank- Samuel Charles, were, chosen Assignees : — Tliat Samuel 
nqficy, and Charles received divers Sums belonging to the Estate 
dioided (imongsi 
the Creditors, by the latter^ directed to be paid out qf future Effects. 

An Assignee becoming Bankrupt vjith Monies w his hands, kisEstateis 
not entitled to any Dividend on the proqfmade by Atm under the Estate o^ 
which he v>as Assignee, until Jull reimbursement qf the Money fnhich such 
Auiffliet had in his hands. 



CASES IN CHANCERY. 

of the Bankrupt Robert Leedt, to -the amount^ altogether, 
of s^6L 3$. sd. : — ^That in collecting the said Sum he 
incurred an expense of 27/. 195.; but that he retained 
the Sum of 498/. 45. 5c7., being die residue of the said 
Sum of 526/. $8. sd- in his own bands; and that, at 
the time of his Bankruptcy, that Sum. was due from 
^im to the Estate of. the Bmkrifpt^ Robert Leedt:-^ 
That, on the soth April 1815, a Cotnmission issued 
against said S. Charles, and .Assignees were chosen : — 
That since the Bankruptcy o( S.Charles, no other Assig- 
4iee of Robert Leeds had been appointed ; and that the 
Petitioner Kent, for himself,. and the Petitioner BignoU, 
^ad proved the said Sum of 498/. 4«. 5<{. as a Debt 
due from the Estate of S. Charles to the Estate of the 
Bankrupt R. Leeds-, and that the Petitioner Rewt had 
received two Dividends, of ^s.6d. and 2 5. in the Pound, 
upon the said Sum of 498 iL 4«. 5<f., which amounted 
to 186/. i6f. : — ^That said Samuel CAar/es, before his 
Bankruptcy, had proved a Debt of 820/. 11s. ^d. 
against the Estate of the Bankrupt R. Leeds; and that 
on the 1st of August 1815, a Dividend of 2s. in the 
Pound on the Estate of R. Leeds was declared ; which 
Dividend on S. CharM% Debt amounted to 82/. u. id. : — 
That the residue of the said Sum of 498/. 4s. ^d., due 
firom the Estate of S. Charles, after deducting said Divi* 
.dend-of 82/. lis., amounts to 416/. $s. 4d.; which is 
greater than said Sum of 186/. 16s., received by Pe- 
titioner Kent as aforesaid, from the Estate of Charles, 
by the Sum of 229/. 7s. 4d. :— That J. S. Greenwood, 
one of the Assignees of S. Charles, applied to Petitioner 
KetU, for. payment of . the . Dividend declared of the 
Estate of A. Leeds, npon the said Sum of 820 /. 1 1 <• 5dL ; 
and that Kent, being ignorant that the same ought not 
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Cbarlss. 
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to be ptiif huiA^ertmiy coaaetited tb pagr tbe- wmtti 
mdi not being at diat tOM Mrace of the esEaGtameattt 
of aoeh Dividend^ the Petitionee Etmt gaiw a Cbed^ 
which was afterwaidt-peid, for 90 {imparl; of the Sstete of 
Bmhtnpt SiAeft Le&br to J.S. Greameed; the Pe- 
titioner Kmi/ a* the same time obtenrii^v that* the 
diflShpence between* the saidSam ofpo/i, andthetedl 
amount of saM Phridend^ miglk be adjasted whe6 
another Srridend vbouid' be dedared of tbe Estake-of 
Bi £eidi:~That raid Siom of^&L Uath been earned t6 
tbe Bitate of said Si QhmUt, birit that same wa^^eiw* 
Mooily paid by^ Petitioner KttU ; and. tet the Aong- 
nees of S. Gluiries- ware not» and aie not, entided tb 
leceive any Dividend, of the Eatite of! tlie Baakr«|it 
Mi ImA, mtil tbey hatefttid nato^haPetittonen aidd 
Saat of' 498/. 4s. sd*f which* waa diwible amoaj^Ae 
Gieditovs of said lZo&«rr'X'eedr;after'dedttdttngfiom the 
same the Dividend, of said Rabifi leaA's Estate, in 
rapectiof\tbe>said Debt of 8ao/. ittJ 5^.; andtlttt 
tbe BetitiooaKb have • applied - to the Assig^ee*^ of* & 
ChtmUti and leqfaested them^ to repay: said 90/., wbidi 
tlMyhate'rtAMdto da The Pmyer- of the Petition 
was^ tbat.said:'AS8igaees o(S:X}haHi$i might beotdcred 
to repiqr sttd. Soaoi of gotf.; and ailr fotoie^ Divideads' of 
tbe'Bsiate of'5i CA<tr/M^iarespect of said Sinn of 4981?. 
4*. 5>A, .without aay > dedaetion/ until Petitioneni shall 
h^ve reoei«>edAomabe\Bteatt(of <iSi CUhar/cntbe -amMtnt 
of'MMdrSom'0^498?. A^isdi^.mmm the\ Dliridendebf 
thefissaio of said* BiibeH Leedf, to whichrjtber:Assignees 
of aaid^SbiMif <2Aoite«aisy or may beicntitlhdiii ^espaot 
of said^DebsiofiSao^Jy its^ 5i</.Va^<hBi>itheCMB;^f 
^ft Betititeunightibepaid ootiofithasBslataioMiteaaid 



CASES IN CHANCERY. 

and the Testator pnrebased of her Executors the Interest 
in the Lease granted to his Father^ and thos became en- 
tided to the Residae of the term of years in the Lease 
to his Father, and for the reversionary term of Ten years 
granted to the Testator: — ^Tbat in the year 1813, the 
Testator entered into a Contract for the iPnrchase of the 
F^ Simple of a House in the Strand in which the 
Testator resided, and of which he had Leaies as before 
mentioued ; but owing to difficuhies, the Purchase wa9i 
tiot ckymjileted. 
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The Testator also entered into another Contract for 
'^'e Purchaiie of the Fee Simple !n L&nds at Lewis/Utm in 
Kent, which Purchase was not completed at his death. 
The Bill charged, Uiat the iPersonal Estate possessed 
by tfa^ Defehdants, the Trustees and Ex!ecutors of the 
Testator, ought, if a good and satisfitctoiy Title to such 
Premises could be made by the Vendors, to be com- 
pleted by the defendants, the Executors and Trustees, 
and the Messuages and Lands therein respectively com- 
prised ought to be conveyed to the Defendants, the 
Executors and Trustees, upon the Trusts of the Will oif 
the TesUtor. 



The Prayer of the Bill was, that the Will of the 
Testator might be established^ and the Trusts of the 
. same carried into Execution^ and for the usoalAcoonqts; 
and that the several Purchases in the Sirand and at 
LewMam might be decreed to be carried into effect, 
and the Purchase Monies paid out of the Personal 
Estate 6f the Testator; add that the Plaintiffs, the Chil- 
dren of the Te^tato^ ifaigfat be declared entitled to lUe 
benefit oftoch Oontraets when completed^ in equkl 
shares with the Defendant William John. HalmUymh^ 
H H 4 
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he having put it in the ooune of distributioB inthaC 
waj. In order to get rid of that difficulty, it it proposed, 
on the part of tlie Petitioners, not to interfere with the 
Dividend already declared, nor to disturb any thing 
done ; bdt to postpone the repayment till after all the 
Creditors have been paid the Dividend of 2s. in the 
Pound, and to c(Mne lipon the future Effects, if there be 
any, to repay this Money> if iniproperly paid ; and to that 
remedy I think the Petitioners are fully entitled. There 
being a clear Debt belonging to the Estate of Leeds i 
he (Charles) being the Assignee of that Estate, having 
received this Sum of 526/., out of which certain expenses 
-were deducted, leaving a balance of 498 L 41. 5J.; and 
owiQg that Debt as Assignee to the Estate, he was 
bound,* upon the principle of ex parte Graham (a), and 
ex parte Rough; and therefore must pay that Sum 
before his Assignees can receive any Dividend. It 
was an unfortunate mistake in not adverting to these 
Decisions; but when we find that there is such a mistake, 
it is certainly proper. to put it right, by directing tha^ 
out of the future Effects, after the Creditors of Charles 
have been paid 2 s. in the Pound in the first instance, 
then that 90/. be repaid to the Estate of Leeds, before 
any Dividend be paid to the Creditors of Charles; and 
that the Estate of Charles should not come np&n the 
Estate of Ijeeds for any further Dividend till this Debt, 
which is due to that Estate, be paid* This is the dear 
result which is to be drawn from the principle acted upon 
in ex parte Graham and ex parte Rough (which is not 
reported.) It would be too narrow a construction of those 
cases, to hold, that as thb deposit was not made with a 



(«) 3 VtM, and Bea. 130. S. C. a Rose> 74. 
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making of the Will, and therefore the Lands did not 
pass ; bat the Master of the Rolls there says, '' Having 
contracted for the purchase of the Inheritance, he 
became complete Owner of the whole Estate ; for it 
is clear in this Court, a Party who has contracted for 
the purchase of an Estate, is equitable Owner. The 
Vendor is a Trustee for him. If he had by his Will 
afierwards disposed of all his Lands, this Estate would 
have passed by that Will. 

The insertion of the words was to give to his Will a 
prospective effect ; the words are not, of which I may 
be in possession, but, of which I may be in possession 
at the time of my decease. As a question of Intention, 
the conclusion is clear, from the expressions in his Will, 
relative to his eldest Son, that he should only take an 
equal share with his other Children, and from the indi- 
rect evidence arising from the unfortunate situation of 
the Son, an Idiot. 

* 
Mr. Perkins f for the Defendant J. JV. Holnui, the 
Heir at Law : — 

The Testator devises only the Estates '' of which he 
might be in possession of at the time of his decease." 
These words explain the Bequest before made, and the 
Estates contracted for do not pass, he not being in 
possession of such Estates ; and the Heir at Law is 
therefore entided to the Estates contracted for. 
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The Vicb*Chancellob : — . > 

The intention of thu Testator, apparent'duDUghont 

his WiU, is to dispose of all his Property. He did not 

mean to die intestate as to any part of hia Property. 

He giyes by his Will, to bis Trustees and Executors^ 
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und€T49 Geo. III. c. lai. 8. 19. re- 
fused to accept the lease. H^d, 
they were entitled to the off-going 
crop, paying rent up to the time 
when possession of the premises and 
lease should be delivered to the 
landlord. [Maundreli ex parte] 315 

16. One-sixth of a bill of costs in bank- 
ruptcy, delivered to the Master to 
be taxed, being taken off, the Solici- 
tor ordered to pay the costs of the 
taxation. [Haihenoay ex parte] 339 

17. Assignees of a bankrupt lessee, 
though by accepting the lease they 
discharge the bankrupt from any 
claim upon him for rent, may assign 
the lease to an insolvent person, to 
exonerate themselves from- future 
claims for rent. [Oruhw v. Carrie 
and another.] 330 

1 8. Sum paid in mistake by an assignee 
under one bankruptcy, to assignees 
under another bankruptcy, and di- 
vided amongst the creditors, by the 
latter, directed to be paid out of fu- 
ture effects. [Ex parte Bignold and 
another] ------- 470 

19. An assignee becoming bankrupt, 
with monies in his hands, his estate 
is not entitled to any dividend, on 
the proof made by him under the 
estate of which he was assignee, 
until full reimbursementofthe money 
which such assignee had in his 
bands. .------ J6. 

BARON AND FEME. 

1. Husband and wife assign a rever- 
sionary interest ef the wife in cer- 



tain trust stock, as security for die-' 
' payment of an anchiity granted by 
the husband; the husband after- 
wards takes the benefit ef the insol* 
vent debtors act, and a general 
assignment is made of his property ;■ 
the person on whose death the wife 
was to take, dies, and then the hus- 
band dies without having done any 
other act to reduce the stock into 

, possession. Held that the wife waar 
entitled, by survivorship, to the 
stock, against both theparticular, and 
the general^ assignee. {Hortuby v. 
Lee and others] .... - 16 

s. D. £., the fiBither of C. N., afto- her 
marriage, drew a checque in her 
favour, upon his bankers, for io,oooll . 
The bankers gave her ft pitmussofy 
note for the io,oooiL ; 1 ,000/., part of 
the principal money on the'note,waB 
paid to Wm. L. N. the husband of 
C. N., and he also received the in- 
terest due on the promissoiy note 
up to the time of his death. Held 
that, upon his death, C. N. was en- 
titled to the note as a chose in 
action which had survived to her. 
[Nash V. Natk.] - - - . 133 

BEQUEST. 
See Devises and Bequests. 

BOND — ^ASSIONMEKT OF. 

See Bankruptcy, a. 

CHOSE IN ACTION. 
See Barok and Fbm Sy 9. . 



INDEX. 
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^COMMISSIONER OF BANK- 
RUPTS. 

See Bankruptcy, 14. 

COSTS. 

See Bankruptcy, 9, 16. — Demur- 
rer, 3. — Practice, ao. — Ven- 
dor AND Vendee, 3. 

DEVISES AND BEQUESTS. 

X. Devise of an estate to A. J. subject 
' Xo the payment of 500/., with in- 
terest, to M. H., on her marriage or 
attaining twenty-one, but if she dies 
before marriage or twenty-one, and 
there be no child or chilidren of 
R. H. (the testator's brother) then 
the 500/. to revert to A. J.; M. H. 
jdied before marriage or attaining 
twenty-one; and held, that children 
of R. H. bom after the death of 
M.H. were entitled. [Httickesfmand 
another V. /ofif«] - - - - 124 
9. Devise to testatoi's wife S. D. for 
life, and after her decease that the 
testate should b^ settled by coun- 
sel, and go to and amongst his 
grand children of the male kind, 
•anid their issue in tail male, with 
remainder over. Only one grand 
child bom in testator^s life, but two 
bom afterwards, before the death of 
the testator's wife ; and held, a graAd- 
cbild bom after the death of the 
tesUitor, and before the death of 
his wife, took an estate tail male. 
[Marshall and others v. Bauxfield 
«ndothers] . - - ^ ^ - 166 



3. Bequest of the interest of the re* 
mainder of personal estate, after 
payment of debts and 'legacies, to 
A. S. W. for life, and at herdecease 
to C. C, passes an absolute interest 
to C. C, subject to the prior iife 
interest to A. S. W. \Chugh v. 
WywRie and another] - - - 188 

4. Estates devised in trust to wfXL, and 
the produce, together with the per- 
sonal estate, the trustees were di- 
rected to pay and divide unto and 
between testator^s son J. A. and his 
daughter A. S. wife of B. S. in 
equal moieties, share and ^are 
alike, the share of the daughter to 
be for her sole use ; and in case of 
the death of either of them, leaving 
any child or children, to stand pos- 
sessed of the moiety so given to 
J. A. and A. S., to and for the use 
and benefit of such child and chil- 
dren when they should attain twen- 
ty-one, equally to be divided between 
tiiem if more than one, and if only 
one, &c.; and until they attain 
twenty-ene the money to be in- 
vested in the funds, and interest 
applied for maintenance; and 'if 
either J. A. or A. S. should die 
without issue, the survivor to take. 
Held that J. A. and A. S. were only 
tenants for life of the property, wiUi 
such limitations over as in the will 
mentioned. \Farthi$tg and others 
V. Allen] 310 

5. Words of entreaty in a bequest 
create a trust, although there be a 
power of selection amongst childrea 

Ii3 
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«r graod childreB. [PmoMi y. 

Cbrke] 4$8 

& Beqiieat of " the whole of ay pro- 
perty of whatever deBcription, firee- 
bdd, leeeahdUi, 4»:. of which I laay 
he in posMtsien of at the tixne of 
any decease,'^' pe89eB teal eitate 
agreed to he pttiehased by the to»- 
lator. [2Mb« V. Bmrier] - 463 

D£MURR£iL 

i« A fiopplemeotal bill, stating facts 
posterior to the original bill, but 
immaterialy e, g. facts which might 
be considered by the Master under 
the decree to be made in the ori- 
ginal suit, held to be demurrable. 
^Iddam V. Dofwdiag and another] 

53 
% A testator appointed penons resid- 
ing in India and Scotland his exe- 
cutors. The will was not proved in 
England. The executom in India 
iremitted a sum of money to their 
agent in England, and a creditor of 
the testator filed a bill against the 
agent of the executors to whom the 
money was renutted, praying an 
account and payment of the money 
to the Accountant General for se- 
curity. A demurrer was put in to 
the biU> on the ground that no per- 
eonal rejHresentative of the testator 
¥ra8 made a party ; and the demur- 
rer albwed. [Lotoe and another v. 
JForfo and others] - - - - loi 
3, An original bill was filed to xedcep:! 
» Bsortgage^ aod ^ amwer put in, 



sbswing the pkintiff ka4 no titie to 
callfbraiedeniptiaii. Afterward 
a rif^t to radem waa puihisii^ 
and the bill amended. Demnner to 
the amended bill allowed, and, on 
application, fidl costs given. [Pil^ 
kingicm v. Wigtuiff] - • « 240 
4. Supplemental biH of discovery held, 
on demurrer, to be good, it luquir- 
ing as to material facts which oc- 
curred snbeequent to the filing of 
the original bill [Uibanev.BMker} 

399 

EQUITABLE MORTGAGE. 
See Baitkkuftct, 12. . 

EXCEPTIONS. 

When some exceptions to an answer 
are over-rakd, and others allowed, 
the Master should report as to whkh 
exceptions are allowed, and which 
disallowed. [Jgar v. Gvmey and 
others] - - - ... 38^ 

FRAUD. 

1. A married infeat, by the solicitation 
of himself and his InrQther, an at- 
torney, obtained a transfer of stock 
from trustees a few months before 
he came of age, and after coming 
of age received a transfer of the 
residue of the stock to which he was 
entitled, and then ftssigned aU his 
property to two creditors who had 
strack a docket against him, Ihey 
agreeing not to prosecute tb^dediet; 



r K li'Bx: 



48f 



Itrfd tc/v^ iLfntixd in uX0 mfafit, fthd 
ti^at lie fec6g*iz(Bd tile fttymyht 
^^h of ftgif, ttkf (lierefor0>, tod 
feeCflifle Ite a^y^NSUiiSiit waA cotttncry 
t6 th^ ipkit of iJket bttuibtfpC hc^, 
nath m&gaees held itt>t entHIM to 
cd! for a repayment of the money 
]ttid during the Ibfiemcy. [Cory ^d 
othevd y. Geridt^ and others] 40 

4. A tease Bocrght ttir be set aftide as 
having been obtained by surprise 
kod utnofd; but, tmder the circmn*** 
ststnees, the biH dismiBsed. [Smfth 
V. Sm^h] -».--- ^ 75 

^. J. S. hk hit fife time fecehred, 
money to pay cttstom-hons^ duties 
for R. itudM.) tfttd there beihg 
i%aion tty beScfve the dMes ii^ere 
Biot paid, R. and M. caHed upon the 
«dm&ktttratinr of J. S. ta htvest in 
the fandff, m the mahes of trustees, 
it sum sufneient to afiswef the duties 
If H. md M. sl&uMbgrcdled upon 
to pay them. Many years elafmed 
tritibout any chdm of the duties and 
the (Aicintifr cafled fbr a restransfer 
•of the tbnda^ but no other relief v^as 
given except a direction tiiat the 
dividends mlnth had accrued on the 
fund should be paid to the ^aintiff. 
[Untcfn and Ux. v. Hyde and others} 

94 
4. On oile of tw& pcrtners retiring 
from trade, it was left to arbitrators 
to determine (amongst other things) 
what wavlvbt paid to' the i^dring 
partner for the good will of the 
trid^, and they, on to understand- 
ing tiiift ^di fe le t ii f in g i^artaer would 



nift tfet Up the tfade in the umn 
StteeCof itt vicinity, awarded 500^ 
-as the sharte of the retiring partner 
fof the' gOOd-^TiO, which wtis paid^ 
but no metitidh %as made in the 
ftWard ai^ to the r^taring partner not 
canryidg on the trade in the same 
street of its victnify. Afterwards, 
he having' seC up fte &ade in the 
same street, a decree was made, on 
parol evidence of th^ uhdenftanding 
on which the av^ard was made, en- 
joining him, on the ground Of fraud, 
from carrying on the same trade 
in the same street of it^ vicinity. 
[Itarrwmv.Chrdner] - - - igS 
5. A purchase by a hephew, from his 
uncle, ^0 (uhknoiKrfl to the nephew) 
wa^ iftsolveht, and died soon after 
the purchase, for a valdable coiid- 
deration, the adequacy 6f which was 
disputed; held to be unimpeachable 
by Creditors of ^ uncle. [Coj^stnd 
others v.Jlftd^&foii and others} 410 

INFANT. 

INJUNCTION. ^ 

Injunction grafited to stay waste, and 
from sowing, land with muslar^ 
seed, ov any other pemidoua osop* 
[Pratt y. Brett] - - - • 6a 

INSURANCE MONEY. 

J. B. tenant for life, f^aindef t&W.if. 
{6t YSky re]i(tth!de^t^ J. B. lu fee. 

Ii4 
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During life of J. B., houses on the 
, estate, insured by him, were burnt 
down, and insurance money paid to 
J.B., which was placed in the funds 
in his name. J. B. by his will de- 
vised the estate to R. S. W. in fee, 
and his personal estate to W. B. 
W. B. applied part of the insurance 
money in repairing a house upon 
the estate. The insurance money, 
unapplied, remained standing in 
J. B.'s name. W. B. by his will, 
stated the circumstances as to the 
fund so standing in his brother^s 
name, and bequeathed the residue 
of his personal property. Held, that 
, the insurance money unapplied was 
subject to the uses of the settlement, 
and passed to R. S. W. the devisee 
of J. B. [Nonris and others v. 
, Airrifofi ^d others] ^ r - 268 

, LANDLORD AND TENANT. 
SeeBAKKBUPTCT, 15,17.— In JUHC- 

TIOK. 

, LEASE. 
SeePowsRy s. 

LEGACY. 

1. Legacy held, upon the wording of 
the will, to be conditional ; and the 
condition not being performed, the 
legatee not entitled to the legacy. 
[Pmk and others v. De Tkidsey] 157 

S. Upon the words of the will, legacy 
^eqneedi though the fimd out of whjdi 



it was directed to be paid, fidled. 
[Mami V. Copitmd\ - - - . 233 

3. Legacies of i^ooL and 11,000/. 
Bank Stock, held not to pass an ad- 
ditional capital given by the Bank 
subsequent to the will, and before 
the testator's death, in respect of the 
stock, under the power contained in 
the 56th Geo. IIL c. 96. [Norrii 
and others v. Harrimm and others] 

268 

4* By will, the principal, of certain le- 
gacies, was given to two daughters, 
to be paid on marriage with the con- 
sent of the executors, and on the 
death of either without having mar- 
ried with consent, her legacy to go 
to the survivor. By a codicil it was 
provided, that if either of the daugh- 
ters died before twenty-five or mar* 
riage with consent, the legacy of 
such daughter should go to the sur- 
vivor. One daughter married before 
twenty-five, without consent Held, 
she was QOt entitled to the legacy. 
Qjuterty Whether a second marriage 
with consent would entitle her to 
the legacy. [Makgim and others v. 
aCaUaghm and others] ^ « 349 

MISDESCRIPTION OF BANK- 

RUPT. 

5ctf Bahkeuft, 3, 4* 

MISTAKE. 
See Parol Evidevcb. 

ORDER IN BANKRUPTCY. 
Su Bavhruftct, u 
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PARTIES. 
5eePowXB, s. 

PARTNERS. 
See Feavd, 4. 

Qmtre^ Whether one of two partneni 
who has retired from an active con- 
cern in the businesSy can be com- 
pelled to look into the partnership 
accounts, to state the result of them 
as to particular transactions which 
the acting partner had transacted, 
and given an account of by his an- 

. «w6r. [<Sce^ V. BoeAm and others] 

176 

PLEA. 

1. A plea, stating no new matter in bar 
of the suit, over-ruled. [Stefv.Jn- 
drews and Ux.] ----- 6 

0. Plea,. founded on the stat 33 Hen. 
VIII. c. s., to a bill of discovery, 
.overruled, though good in substance, 

. because no specific answer given by 
it to cer^dn statements in the bill. 
Afterwards, on cross motions, the 

. plaintiff was allowed to amend his 

. bill on terms, and the defendant to 
jnake a new defence. [Crew and 
.others v. Sir John Tyrtily hart] 

397 
PROPERTY TAX. 

VFhere the agent of an executor paid 

interest <m a legacy for 17 years, 

I aprithout ducting the property tax, 



I 



held, he could not afterwards de- 
duct, out of future interest due, the 
amount of the property tax on such 
precedent payments. [Currie and 
others v. GoM and Ux.] - - 163 

PAROL EVIDENCE. 
See Fraud, 4. 

On a biU for a specific performance of 
an agreement by several persons, to 
enter into several bonds for 1,500 L^ 
parol evidence permitted to be read, 
to show that the agreement was to 
give a joint bond for 1 ,500 /. and not 
separate bonds to that amount [Lord 
WiUiam Gordon and Ux. v. Marquis 
ofHertfordtjkd Ux. and others] 106 

PORTIONS. 

By a settlement before marriage, lands 
were given to trustees for five 
hundred years, in trust, that if the 
intended husband and wife should 
leave one or more daughter or daugh- 
ters, younger son or sons, that should 
be living at the time of the decease 
of the survivors of them, the trustees 
should raise, &c. 2,000 /. for the por- 
tion or portions of such daughter or 
daughters, younger son or sons, the 
same to be paid to such daughter, if 
but one and no younger son, at 
eighteen or marriage, and to such 
youngerson,if btttone and no daugh- 
ter, at twenty-one, with allowance 
for. maintenance in the meantime^ 
&c; and if there should bemare than 
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one daQgbter or ymmger son, Aen to 
be paid to such daughter or dmigh- 
ten ftt eighteen or maniage, and to 
each younger son or sons at twenty- 
one yean, &e. Held, that th6 tet- 
tlement did not vest any thing in 
children who died before the decease 
of the surviving parant [Haichkm 
V. Humfrty and others] - - 65 

POWER. 

1. A power ghren to taalator^s wife to 
dispoio of a moioty of aleasehold 
estate, by a will '< doly axecaWd and 
attested ;" and in dafenlt of lypoint- 
maoty tha same was bequeathed 
'^ uato theexaetttora or administra- 
tors of her my said wife, to and for 
hiSy her or their own use and bene- 
fit'' A will, neither signed, or sealed, 
or attested, held not to be an exeeo* 
Hon of tbt power; and no executor 
being named in the will, the admi- 
nistrator of the testatrix was held 
antitled to the moiety of the lease- 
hold for his own benefit [S<mitr9 
^.Ftankt] ------ 147 

a. Information and bill to set aside 
three leases, one for 999 yeara, and 
two for 1,000 years, granted by a 
vicar and vestrymen under an un- 
limited power to lease, given by an 
act of parliament Held, that the 
Attorney General ought not to have 
tbeen made a party, and that the 
leases were vaHd. lAtfymt^Otne- 
ntf Y. Mom and othetn} -^ - 494 

9* A powertoi^^pointasuniefiiNMey, 



in such shares as tSie l4>pointor shall 
think proper, amongst hischfldren ; 
the money so appointed, to be paid 
to sons at twenty-one, and to daugh- 
ters at that age or marriage, if the 
appointor sboald be than deceased, 
or if living, three months after his 
deadi. Two of die children having 
attained twenty-one, died before the 
appointor ; and held, that no interest 
vested hi them. [Jtf "OiUe v. Jtf«Ue] 

368 

PRACTICE. 

1. Where the defendant sets dawn a 
plea, and upon its being called on 
does not appear, the plea will, on 
affidavit of the plaintiff having been 
served with an order to set down the 
plea, be over-ruled; and if no Sucli 
affidavit is produced, the plea will 
be struck out of the paper. [Maxar- 
redo V. Maiikmd} ^ •* - -< 3S 

a* Plea struck out, refosed to be re- 
stored to the paper, unless on an 
affidavit, accounting for the par^ 
not bemg prepared. - u . j^^ 

3. A cross bill, taken |?i« a^ftuOy or* 
dered, on motion, to be read at the 
hearing of the original cause. [Cory 
and others v. C^ertcken and others] 

43 

4. On an undertaking to speed the 
cause,. 101 n motion, to dtatiiss, the 
plaintiff has only the term, and not 
dM vacation «dso,terpmMd. [fhi- 
imv.llnipsm]^ ^^ * - fa3 

5* A centtidii b{jaucliMi tiw (Mituned 



wards extended to 8ti^ trial. On 
the coming in of the answer of 
one defendant, an order Nisi must 
be obtained before a motion can be 
made to dissolve the injunction. 
[Ni^hr and others v. Middkton and 
another] ------- 131 

6. A bill for a foredosure cannot be 
set down as a short cause, unless by 
consent [Raihlaghv.Dii^fman\l4'J 

7. Leave given by a decree to exhibit 
interrogatories, to prove a will of real 
estate. The examiner, thinking he 
was not authorised to publish the 
depositions, an order was made that 
they should be published. [Rouiier 
v.Piit] 165 

6. It is not impertinence to state, in 
amendment of a bill, part of the 
answer by way of pretence, and in- 
terrogate as to it [Seeky v. Boehm 
and Toyfor and others] - - 176 

9. Motion to advance a demurrer to 
a bill for an injunction and receiver, 
refused, on account of the delay in 
the filing of the bill. [Jones v. T(^ 
A)r and others] - ... - 181 

10. I^ave to prosecute a suit given to 
^creditor, a decree made aome years 
b^Mre not having been prosecuted. 
PoweUv. WaUworth] ... 183 

11. When several exceptions are taken 
to an answer, and the Maater.reports 
the aotwcr suffieieat^ and one gone- 
nlcBoeptioD ia taken to hia report, 
and aoaa of the neeplidaa t6 the 
MBwar ava aUow«d, aoiBe not, and 
4idiets wstU, ttia Comt^ i» toilia. 
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cretion, may order the deposit to be 
divided. [Dcewion and others v. 
Busk ttid another] - - « . 184 
Id. When a plea is directed to stand 
for an answer, with liberty to except, 
the phdntiir is entitled to costs. 
[Hooding v. Butlerl - - - ^45 

13. Motion, on last seal after Trinity 
term, to dissolve an injunction, and 
that a day might be named in the 
vacation for making the order abso- 
hite; but held, die defendant waa 
only entitled to an order Nisi. [Rao 
v.Dkem] S158 

14. Defendant, undertiieciirumstances, 
allowed, after the examination of 
witnesses, but before publication, to 
have a commission to examine wit- 
nesses as to the point, whether a 
witness, examined by the plaintifl; 
was not interested in the suit 
{Fttughm and others v. fForroB] 322 

15. The usual form of the order when 
fuH costs are given on the allow- 
ance of a demurrer. [PiStingtm v. 
Wignt^ 348 

16. A motion cannot be made for &e 
opinion of the Court, to obviate di£li- 
culties of the Master as to the form 
of his report [Agar v. (htmey and 
others] ------- 589 

17. A mistake being made in a de- 
cree, by misnaming the defendants, 
and the Accountant General having, 
in consequence, entered an account 
in wrong namee; an order was made 
that the Register should alter ^e 
decree, and that the Accountant Oe- 
nenl dioBld $h» alter the aceoi^t 
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in hk books. [Hawker and another 
V. Dvncombe and another] - - 391 

18. The plaintiff in an original bill, 
by amending the same after a cross 
bill filed, loses his right to an an- 
swer before he answers the cross 
bill; bat in order to stay proceedings 
an the original bill until an answer 
is put in to the cross bill, an order 
must be obtained to stay such pro- 
ceedings. [Noelv.King\ - 392 

IQ. Upon an order being made on the 
plainti£f to elect whether he will 
proceed at law or in equity, and a 
motion afterwards to discharge that 
order, the Court will, if there are 
sufficient &ct8 before it, decide whe- 
ther the party ought to be put to an 
election without a reference to the 
Master. [ v. "] - - 395 

to. The Master reported that the 
plaintiff had put in an insufficient ex- 
amination to interrogatories. Held, 
on motion, that defendant was en- 
titled to a reference to tax the costs 
in respect of such insufficient exami- 
nation. \Hubhard v. Hewlett] 469 

31. Where a bill to perpetuate testi- 
mony is dismissed, it is not neces- 
sary to state in the decree that it. is 
to be without, prejudice to the per- 
petuating of the testimony. [Mack- 
rell V. Hunti - - - in note, 37 

ss. When an order Nisi is obtained to 
dissolve an injunction, on the coming 
in of the answer, and exceptions are 
shown for cause, and the Master re- 
ports the answer sufficient, the in- 
lunction is thereupon dissolved, and 



no further motion is necenaiy. 

[HutdutMon V. Markhamk] - - 355 

PUBLIC POLICY. 

Securities given in consideration of 
withdrawing an opposition to a faiH 
in parhament are, on grounds of 
public policy, illegal ; and on a bill 
to have such securities deUvered up, 
and stock, &c. transferred to plain- 
tifls, a demurrer being put in, the 
same was over-ruled. [The Vaux- 
hall Bridge Company v. Earl Spencer 
and others] ------ 356 

REFERENCE, 
^fe Award. 

RENT. 

Tenant for life died at nine o'clock at 
night on the 29th September ; and 
held that he was not entitled to a 
quarter's rent due on that day. 
[Norris and others v. Harrison and 
others] -------268 

RECEIVER. 

1 . The next friend of infant petitioners 
not permitted to act as receiver. 
[Stone and another v. Wishart and 
others -------64 

2. When parties neglect to propose a 
receiver before the Master, qwtre^ 
whether the Master can propose one, 
or whether an application ought not 
to be made to the Court A stranger 
caniiot propose a receiver. In this 
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case the neglect of parties to pro- 
pose being accounted for, the Master 
was dirci^ted to review his report, 
and receive their proposal of a re- 
ceiver. [Attamey General v. Day] 

. S46 
3. Receiver General of a county can- 
not be appointed a receiver. [Ilnd] 

SEQUESTRATION. 

Sequestrators took possession of certain 
mortgaged estates. The mortgagees, 
on petition, obtained an order to 
have the rents and profits of the 
mortgaged estates in the hands of 
the sequestrators applied towards 
payment of their mortgage money, 
&c. and possession of the mort- 
gaged estates delivered up to them. 
[Walker and others v. Bell.] - ai 

SETTLEMENT. 
See Bankruptcy, 13. 

SUPERSEDING OF COMMIS- 
SION OF BANKRUPTCY. 

See Bankruptcy, 3, 4, 5, 11. 

SUPPLEMENTAL BILL. 
See Demurrer, 1, 4. 

surety! 

Sembk. A surety who pays off a 
specialty debt is to be considered as 
a specialty creditor of his principal. 



[Rohmson v. Ann WiUm and ancK 
ther] - - - - - - - - 434 

VENDOR AND VENDEE. 

See Fraud, 5. 

1. When purchase money is agreed 
to be paid, and a conveyance made 
at a given time, and disputes arise 
as to the title, and the purchaser 
proposes to the vendor to lay out 
the purchase money in exchequer 
bills till it is wanted, but the vendor 
returns no answer, and the purchase 
money is laid out in exchequer bills, 
the vendee is at the risk, and is en- 
titled to the benefit of such purchase 
money, with 4 /. per cent interest 
When a purchase is completed, the 
vendee is entitled to the rents and 
profits oi the estate until possession 
is given, and the vendor to his pur- 
chase money, with interest ; and if, 
by the ne^ect of the vendor, no 
rents and profits have been received, 
he will be liable for what he might 
have received, unless the purchaser 
has taken possession. [Gairford v. 
Acland and another] - - - a8 

a. Purchaser under a decree consi- 
dered only as owner of the estate 
from the time he pays in his pur- 
chase money, and not from the con- 
firmation of the report, by which he 
is declared the best purchaser, he 
having taken objections to the title. 
[MaekreU v. Hunf] - in note, 34 

3. Costs of perpetoating the testimony 
of a will allowed to a purchaser. 

[««] - 37 
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4. Mortgage 6Al and prenuMB w^re 
assigned by tbe mortgagee to tras- 
teesy with powers to sue and give 
aefiiiitaBoeB,andaU the^amepowers 
as the mortgagee had. The mort- 
gaged estate was sold under a de- 
crae, and die purchase money paid 
into comt. HeMy on an exception 
to tlie tide, becanse the schednled 
cred i tor s were not parties to the 
Whf but only the trustees, tiiat tiie 
trustees coold make a good eonvey- 
anee; and that the exception ought 



not to have been xnada to the title, 
but to the conveyance. [JBtab v. 
Lord R[M9 andothom] - - 997 
5* ExceptioM to the Maates'a nport, 
in fivrour of tho tide of the ^eaior 
of a iMshop's lease, on the ground of 
the M»i>po4aotion of tte hishc^'s 
title, «vemded [F&m v. Spmeer} 

WASTE. 
Sec IvJvucxKm. 
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